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(i) 


APPELLANT'S STATEMENT OF QUESTIONS PRESENTED 


- f 
The Trial Court should have granted motions for election where 


multiple counts were calculated to confuse. 


II. 
Judgments of acquittal should have been granted where evidence 
presented only inference on inference. 


Il. 
Judgment of acquittal should have been granted because of variance 
of proof and allegation of indictment as to ownership. 


IV. 
Particularizing as to ownership in indictment requires strict 


proof. 


V. 
In the situation of inconsistent and antagonistic verdicts, the 
conflict should not be resolved by the Court. 


VI. 
The Trial. Judge should not impose on the function of the jury. 


Vil. 
The defendant's right to trial by jury under the Constitution should 
not under any circumstances be denied to him. 
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STATEMENT OF THE CASE. 

THE STATUTES ~ * 

STATEMENT OF POINTS ° 

SUMMARY OF ARGUMENT a a a 
ARGUMENT i « «£ * * * « * * # * 


I. The Trial Court Erred In Not Requiring The Prosecution 
To Elect As To Counts And Such Action By The Court 
Worked A Prejudice To The Appellant As Is Demonstrated 
By The Final Action Of The Jury _ 


The Trial Court Erred In Denying Appellant’s Motions For 
Judgment Of Acquittal Because The Evidence Demanded Such 


The Trial Court Erred in Denying Appellant's Motions For 
Judgment Of Acquittal Because Of Fatal Variance In That The 
Proof As To Counts 1, 2, 5 and 6 Showed The Money To Be 
The Property Of The Payees And Not Of The Association . 


The Trial Court Erred in Instructing The Jury That Ownership 
Of The Money Could Be In Either The Association Or The 
Payees Because The Indictment Charged The — In 
Counts 1, 2, 5 and 6 In The Association ° S # 


The Jury's Verdict Of Guilty On Counts 1 and 2 Was Not Only 
Against The Instruction Of The Court But Represented 
Contradictory Interpretation Of The Evidence x © * 


The Trial Judge Erred in Accepting The Verdict Of Guilty On 
Embezzlement And Of His Own Motion Entering A Verdict Of 
Not Guilty On Larceny. The Least That Should Have Been 
Done Was To Direct The Jury To Reconsider In The Light Of 
Instruction Given. _« = &£ « @& = ww os 


The Trial Judge Erred By Invading The Province Of The Jury In 
That Thereby He Denied To The Appellant His Right To Trial 
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BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


The jurisdiction of this Court is invoked under Section 1291, of 
Title 28, United States Code and Rule 37 of the Federal Rules of Criminal 
Procedure. | 


STATEMENT OF THE CASE 


The Appellant Emile J. Daigle, 55 years of age at the time of the 
trial, was a Captain in the Fire Department, having risen to that rank 
after more than twenty-seven years of service. He became Secretary- 
Treasurer of the Firemen's Family Relief Association in May, 1949 
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and continued to function in that capacity until the happening of the events 
involved in this case. (R. 327 - 328). 


The Appellant was before the District Court under an eight-count 
indictment charging embezzlement, grand larceny, forgery and utter- 
ing in connection with his handling, as Secretary-Treasurer of the 
Firemen's Family & Fraternal Relief Association (formerly the Fire- 
men's Family Relief Association) of certain death benefits to widows of 
two firemen. The first four counts of the indictment related to payment 
to a Mrs. Thrasher and the last four counts to a payment toa Mrs. 
Ewers. 


As to the first four counts involving Mrs. Thrasher the evidence 
indicated that her husband died on March 10, 1954 and that she made no 
immediate effort to pursue her rights in connection with the relief 
organization. That on August 12, 1954, the Appellant in his official 
capacity visited Mrs. Thrasher at her home and advised her that she 
was entitled to a death benefit from the relief association. Certain dis- 
cussions were had with her at that time as to whether or not her husband 
left a Will and she indicated that some paper had been left but that she 
had not been able to find it. The Appellant advised the lady that unless 
her husband had left a Will otherwise directing, that she was entitled 
to $600. 00 and he gave her at that time $100. 00 in cash on account, 


got her to endorse her name on the back of the check which check he 


made out in the amount of $600.00, signed same as Secretary-Treasurer, 
the said check already having been signed by the President of the Asso- 
ciation. The Appellant advised the lady that as soon as possible she 
should try to find out if any Will had been left by her husband and should 
make the necessary application for payment; that he would hold the 
balance of the money to await her performance of such necessary detail. 
The testimony as related by police officers as to conversations had with 
the Appellant following his arrest as well as by the Appellant himself, — 
indicated that after leaving Mrs. Thrasher he went that same day to 
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the American Security and Trust Company, cashed the check in the 
amount of $600. 00 and then placed $500. 00 of the money in the relief 
association's safe at his home to await the necessary completion of 
papers by Mrs. Thrasher. On April 18, 1956, not having heard from 
Mrs. Thrasher, the Appellant again visited Mrs. Thrasher's home and 
asked her why she had not made the necessary application and she indi- 
cated that she did not understand that such was required. The Appel- 
lant then had her sign as of the original date of August 12, 1954 an appli- 
cation for payment of benefit and gave to Mrs. Thrasher the sum of 
$600.00. This was $100.00 in excess of the amount due her and the 
Appellant indicated that not having taken a receipt for the $100. 00 pre- 
viously given to her, and she making no mention of it, he did not want 
to have any difficulty inasmuch as the relief association was about to be 
absorbed by the Federal Government. Mrs. Thrasher on the stand 
testified that the Appellant told her to say that she had had the money 
for a long time if anyone should ask about it. The Appellant denied that 
such statement was ever made. 


The evidence relating to counts 5 through 8 involving Mrs. Ewers 
discloses thatMrs., Ewers' husband died on November 2, 1954; that no 
effort was made by Mrs. Ewers to collect any benefit to which she might 
have been entitled; that on April 10, 1956 the Appellant went to see her 
at her home and advised that she was entitled to a death benefit although 
she had not filed an application; that Mrs. Ewers testified that the Appel- 
lant showed her a check, blank as to the amount and signed by him as 
Secretary-Treasurer, and asked her to endorse on the back and paid 
her at the time $100.00 cash. The Appellant in his testimony indicated 
that the check was made out in the sum of $500. 00 in her presence before 
the endorsement by her. She did not recall signing any other paper 


although on cross examination she admitted that the application bore 


her signature; that the check so made out as above indicated was cashed 
by the Appellant, he holding the $400. 00 to await the determination as 
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to whether or not Mrs. Ewers was entitled to $500. 00 or $600. 00 as a 
result of an amendment to the Constitution and By-Laws of the Associa- 


tion. 

A Mrs. Greene, daughter of Mrs. Ewers, testified that on learn- — 
ing of the Appellant's visit to her mother she telephoned him and took 
him to task for indicating that the amount due was $500. 00 instead of 
$600.00. Asa result of the heated conversation had with the daughter 
the Appellant that day wrote a letter to Mrs. Ewers indicating that the 
balance would be paid to her at any time she came in to see him but that 
he would not again go to her residence. Mrs. Ewers received an addi- 
tional $500. 00 a few days later after a special meeting of the Board of 
the Association at which it was determined that she be given $600. 00 
instead of $500. 00 as provided for in the amended Constitution and By- 
Laws of the Association. On cross examination of an officer of the 
Association, testifying on behalf of the Government, it was indicated 
that the Appellant was complimented for his handling of this matter and _ 
that it was perfectly proper that he should not give the $600. 00 until there 
had been approval by the Board. (R. .175-176). 


The Appellant testified that both Mrs. Thrasher and Mrs. Ewers 
had failed to file applications for death benefits due them, which appli- 
cations should have been filed within one year of the death; that he 
made the partial payments to them because he felt they were entitled to 
the money; that he made the checks out for the full amount for book- 
keeping purposes and that he held the balance in a safe at his home 
awaiting the necessary papers from the applicants and that each of the 
applicants were told that the balance would be paid when detail was com- 
pleted. He further testified that the Thrasher application which was 
actually signed on April 18, 1956 was dated August 12, 1954 in order 
to avoid any question as to the time of the application. The Appellant 
further testified that these claims were paid by him at the particular 
time because the relief association operation was expected to be taken 
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over by the Federal Government and he desired to clear up outstanding 


claims. 


At the outset of the trial Appellant through his counsel moved 
that the prosecution be required to elect on which counts it would stand. 
This motion was renewed at the end of the prosecution's case and again 
at the end of the entire case. In all instances the motion was denied 
by the Trial Court. Moreover, the Appellant through his counsel moved 
for a Judgment of Acquittal on the basis that if the evidence was to be 
in any wise interpreted against the Appellant that it had to be on the 
basis that the monies involved were the property of the two ladies and 
not the Association. This motion likewise was denied by the Court and 
the same was renewed at the end of the entire case and denied by the 
Court. The Appellant through his counsel also moved for a Judgment 
of Acquittal on the third and fourth and the seventh and eighth counts of 
the indictment charging forgery and uttering. The Court granted the 
motion as to Counts 3 and 4 and overruled the motion as to Counts 7 
and 8. 


The Court instructed the jury that they could not convict in the 
respective transactions on both embezzlement and larceny, that they 
could acquit on both counts but if they determined guilt it could only be 
on one or the other. 


The jury received the case at 3:17 P.M. on the fourth day of the 
trial. At 6:05 P.M. the jury after being sent for by the Court reported 
that they were in disagreement; the Trial Judge then asked the foreman 
if they had agreed on any counts and he replied that they had agreed 
on counts 1 and 2. Thereupon, the Court took the partial verdict of the 
jury in which it was indicated by the foreman that they found the Appellant 
guilty on counts 1 and 2, embezzlement and grand larceny in connection 
with the Thrasher funds. At this point counsel was called to the Bench 
and counsel for Appeliant moved for a mistrial which was denied. The 
Court then sua sponte had the jury polled on count I in which it was 
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indicated that each of the jurors found the Appellant guilty on Count 1. 
The Court did not require a poll of the jury on Count 2 but rather sua 
sponte directed the entry of a verdict of not guilty on Count 2. 


The Court then excused the jury with directions to return the fol- 
lowing morning. The Court on the following morning without request 
from either the prosecutor or counsel for the Appellant re-charged the 
jury as to Counts 5 through 8 of the indictment. At the outset of his 
re-charge to the jury he stated that "in the light of what transpired on 
last evening, the Court has concluded to re-charge you."" The jury 
after two hours of further deliberation returned a verdict of not guilty 
on the remaining counts - 5 through 8 - which involved the Ewers fund. 


The Appellant through his counsel timely filed Motion for New 
Trial and /or Judgment Non Obstante Veredicto which after argument 
was taken under advisement by the Court. Approximately one month 
later the Trial Court overruled the Appellant's above Motions and the 
opinion of the Trial Judge is reported in 149 Fed. Supp. 409 (Advance 
Sheet, No. 3, May 6, 1957). 


THE STATUTES 


The Statute (Section 1202, Title 22, D.C. Code) under which the 
Appellant has been convicted reads as follows: 


If any agent, attorney, clerk, or servant of a private 
person or copartnership, or any officer, attorney, 
agent, clerk, or servant of any association or in- 
corporated company, shall wrongfully convert to 

his own use, or fraudulently take, make way with, 

or secrete, with intent to convert to his own use, 
anything of value which shall come into his posses- 
sion or under his care by virtue of his employment 
or office, whether the thing so converted be the prop- 
erty of his master or employer or that of any other 
person, copartnership, association, or corporation, 


ONO Mtns hath 
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! he shall be deemed guilty of embezzlement, and shall 
: be punished by a fine not exceeding one thousand dol- 
lars, or by imprisonment for not more than ten years, 
or both: Provided, however, That where the thing, 
evidence of debt, property, proceeds, or profits be 

of the value of not more than thirty-five dollars, the 
punishment shall be by imprisonment for not more 
than one year or a fine of not more than five hundred 
dollars, or both." ! 


The Statutes under which other counts of the a were laid 
” are as follows: 3 


Pr 22-2201. Grand Larceny. 


"Whoever shall feloniously take and carry away 
anything of value of the amount or value of $100 

or upward, including things savoring of the realty, 
shall suffer imprisonment for not less than one nor 
more than ten years." 


22-1401. Forgery. 


"Whoever, with intent to defraud or injure eadubn. 
> falsely makes or alters any writing of a public or 

! private nature, which might operate to the prejudice 

of another, or passes, utters, or publishes, or 

attempts to pass, utter, or publish as true and 
| genuine, any paper so falsely made or altered, 

- knowing the same to be false or forged, with the 
intent to defraud or prejudice the right of another, 
shall be imprisoned for not less than one = nor 

—_ more than ten years." 


STATEMENT OF POINTS 


. Point I 


The Trial Court erred in denying Motions to require the prosecu- 
tion to elect as to the counts in the indictment. 


- Point 


The Trial Court erred in denying Appellant's Motions for Judg- 
ment of Acquittal. 
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Point MI 


The Trial Court erred in denying Appellant's Motions for Judg- 
ment of Acquittal because of fatal variance. 


Point IV 
The Trial Court erred in instructing the jury that ownership of 
money could be in either the Association or the payee. 
Point V 


The jury's verdict of guilty on counts 1 and 2 against the instruc- 
tion of the Trial Judge was inconsistent and antagonistic. 


Point VI 


The Trial Judge erred in taking the verdict of guilty of embezzle- 
ment on the first count and entering a verdict of not guilty on the second 


count. 
Point VI 


The Trial Judge erred by invading the province of the jury. 


SUMMARY OF ARGUMENT 


I. The Trial Court erred in not requiring the prosecution to elect 
as to counts and such action by the Court worked a prejudice to the 
Appellant as is demonstrated by the final action of the jury. 


II. The Trial Court erred in denying Appellant's Motions for Judg- 
ment of Acquittal because the evidence demanded such. 


I. The Trial Court erred in denying Appellant's Motions for Judg- 
ment of Acquittal because of fatal variance in that the proof as to counts 
1, 2, 5 and 6 showed the money to be the property of the payees and 
not of the Association. 
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IV. The Trial Court erred in instructing the jury that ownership 


of the money could be in either the Association or the payees because 
the indictment charged the ownership in counts 1, 2, 5 and 6 in the 
Association. : 


V. The jury's verdict of guilty on counts 1 and 2 was not only 
against the instruction of the Court but represented 5 een inter- 
pretation of the evidence. 


VI. The Trial Judge erred in accepting the verdict of guilty on 
embezzlement and of his own motion entered a verdict of not guilty on 
larceny. The least that should have been done was to direct the jury 
to reconsider in the light of instructions given. | 


VI. The Trial Judge erred by invading the province of the jury 
in that thereby he denied to the Appellant his right to trial by jury. 


ARGUMENT 
Le 


The Trial Court Erred In Not Requiring The 
Prosecution To Elect As To Counts And Such 
Action By The Court Worked A Prejudice To 
The Appellant As Is Demonstrated By The Final 
Action Of The Jury. 


The Appellant through his counsel on the occasion when the prose- 
cutor completed his opening statement to the jury, moved the Court that 
the prosecution be required to elect as to which theory it proposed to 
urge to the jury and to the Court and that the Appellant could not possi- 
bly be guilty of the different theories set forth in each group of counts. 
(R. 33). This Motion was renewed at the end of the prosecution's case 
(R. 278) and of the entire case and in all instances the Court denied 
the Motion. 
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It is the Appellant's contention that this failure to require the 
prosecution to elect was necessarily a strong factor in the manifest 
confusion of the jury and contributed to the verdict returned in defiance 
of the Court's instructions. 


This Court in Dobbins v. United States, 81 U.S. App. D.C. 218, * 
220, stated: “ 


"Likewise, we do not think the Trial Court erred in 
refusing the defendant's Motion that the Government 

be required to elect to place its case on one of the 
three crimes charged before putting in evidence. 

This matter is within the discretion of the Trial 

Court and its ruling was not an abuse of that power. 

As for any confusion which might have existed as a 
result of the prosecution being allowed to put in its 
case before making an election, we think it was well 
dispelled by the election at the end of the Government's 
case and by the instructions to the jury. There is Ks 
nothing to indicate that the defense was in any way 

damaged by this ruling of the Trial Court.” (Empha- 

Sis supplied. ) 


In the instant case as distinguished from the Dobbins case (supra), 
the Court at no time required an election and the result eloquently 


“ne “Mee FTL: 


demonstrates that there was at no time any dispelling of the confusion 
and therefore as indicated in the Dobbins case (supra) the defense was 
damaged by this ruling of the Trial Court. 


a 
Moreover, in this connection it should be borne in mind that the { 
Court in instructing the jury advised that they could convict only on 
one or the other of Counts 1 and 2 or 5 and 6 but likewise advised the : 
jury that having convicted on one or the other of those counts they 
could convict on either the 7th or 8th count. It so happened that the 
jury was ultimately instructed to return a verdict of not guilty on 


counts 3 and 4 and after re-submission returned a verdict of not guilty . 
on counts 5 and 6 as well as counts 7 and 8. However, in submitting 
the case originally on the basis that the jury could convict on either = 


embezzlement or larceny and on forgery and uttering, the Court 
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further increased the possibilities of confusion on the part of the jury. 
Under the facts in this case the crime if any was either embezzlement, 
larceny, or forgery and not such as was indicated in this case. See 
Yeager v. United States, 59 App. D.C. 11, 32 F. 2d 402. 


II. 


The Trial Court Erred In Denying Appellant's 
Motions For Judgment Of Acquittal Because The 
Evidence Demanded Such. 


At the end of the prosecution's main case the Appellant through 
his counsel moved the Trial Court for Judgments of Acquittal as to each 
and all of the counts (R. ant: 327). . 


It was the contention of the Appellant that not only was there a 
failure of proof either from the viewpoint of embezzlement and larceny 
but as well that there was a complete lack of proof to in any wise sug- 
gest a forgery and uttering. Moreover, the Appellant contended as 
to the larceny and embezzlement counts that under any circumstances 
that the money involved had come to be the money of the respective 
payees and therefore that as far as counts 1, 2, 5 and 6 were con- 
cerned which were embezzlement and larceny that there was a fatal 
variance since the indictment alleged the money to be the money of the 
Association. : 


In the case of Johnson v. United States, 190 F.2d 673, 676, the 
Court in announcing what is well established law stated: 


"In Wesson v. United States, supra, we reversed 

a conviction based upon circumstantial evidence. In 

the course of that opinion we among other things said 
(172 F. 2d 933): ‘Inferences must be based upon proven 
facts or facts of which judicial notice must be taken 

and one inference cannot be based upon another inference. 
To sustain a finding of fact the circumstances proven 
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must lead to the conclusion with reasonable certainty 
and must be of such probative force as to create the 
basis for a legal inference and not mere suspicion. 
Circumstantial evidence, even in a civil case, is 

not sufficient to establish a conclusion where the 
circumstances are merely consistent with such con- 
clusion or where they give equal support to incon- 
sistent conclusions.’ " 


It was the contention of the Appellant in connection with the Mo- 
tions for Judgment of Acquittal that under the circumstances of the 
case the charge of embezzlement was not well founded. 


In the case of Yeager v. United States (supra), this Court held on 
facts quite similar to the instant case that the evidence if it supported 


any theory it was forgery and not embezzlement. Judge Van Orsdel 
speaking for the Court stated: 


"So here, the crime against defendant's employer 

did not consist in drawing the bank's money and 
appropriating it to his own use, but in the use of his 
employer's name in an unauthorized manner to con- 
vert an otherwise valid check into a forged and fraudu- 
lent instrument." 


il. AND IV. 


The Trial Court Erred In Denying Appellant's Motions 
For Judgment Of Acquittal Because Of Fatal Variance 
In That The Proof As To Counts 1, 2, 5 and 6 Showed 
The Money To Be The:Property Of The Payees And 
Not Of The Association. 


The Trial Court Erred In Instructing The Jury That 
Ownership Of The Money Could Be In Either The 
Association Or The Payees Because The Indictment 
Charged The Ownership in Counts 1, 2, 5and6In 
The Association. 


The Trial Court in overruling the Motion for Judgment of Acquittal 
on the basis that the evidence disclosed ownership in the payees rather 
than in the Association took the same position as he did later in charging 
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the jury, namely, "that although all four embezzlement and larceny 
counts alleged the money to be the property of the Association it would 
not be fatal to conviction if the jury should find the money to be that of 
the payee of the check." The foregoing is the exact language used by 
the Trial Judge in his opinion as it appears at page 412 of the Advance 
Sheet, 149 Fed. Supp. 


The Trial Judge as is further indicated in his opinion (supra) en- 
deavors to justify his position on a suggestion that the principle as to 
variance had been relaxed in Federal Rules of Criminal Procedure 
52 (a) and as same has been interpreted in certain indicated cases. 


The rule did not obviate and the cited cases still hold to the effect 
that where a variance affected the substantial iia of the accused, 
then the variance is still fatal. 


The Trial Judge also in his memorandum at page 412 (supra) 
endeavors to discount the weight of the case of Heath v. United States 
(9 Cir.) 29 F.2d 318, cited by the Appellant on the basis that the statute, 
there involved, made government ownership an essential element of the 
offense charged. In this connection it would seem fundamental and not 
require citation that by statute or otherwise a most important element 
in the crime of embezzlement and larceny is that of ownership and the 
crimes of necessity contemplate the deprivation of the true owner or 
holder of such ownership. | 


In the case of Cartwright v. United States, 146 F.2d 133, the 
Court points out that the government, having chosen to allege in indict- 
ment that property stolen was property of the United States, did not 
discharge its burden of proof by showing that property belonged to 
defense plant corporation stock of which was owned by the United 
States. In this connection Judge Hutcheson stated as follows: 


"The Government's position that this is a mere 
technicality since the United States beneficially 
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owned the stock of the corporation, and, therefore, 
must be considered to be the owner of its property, 
will not at all do." 
See also: Lau Fook Kau v. United States, 30 F.2d 86; 
| Cutler v. United States, 79 F.2d 440; 
United States v. Hunter, 123 Fed. Supp. 1 


V. 


The Jury's Verdict Of Guilty On Counts 1 and 2 
Was Not Only Against The Instruction Of The Court 
But Represented Contradictory Interpretation Of 
The Evidence. 


C4ZPP. 70) 
The Trial Judge in his original charge (R. 640) and again as dis- 


closed in his re-charge Ke” 1225, advised the jury that it could not return 
a verdict of guilty on both the first and second counts or on both the 

fifth and sixth counts of the indictment. This charge was given for the 
manifest reason that the two theories were antagonistic and inconsistent 
and therefore that there could not be guilt under both theories. 


The Trial Judge called the jury back into the courtroom after ap- 
proximately three hours of deliberation. The Jury was asked if they 
nae by upon a verdict and the foreman indicated that they had not. 
(R. 662) Thereupon, the Court inquired of the foreman "Have you 
reached a verdict as to any of the counts in ae | cose to which the 
foreman replied "Yes, we have, Your Honor" (R. 662). The Court 
then directed the Clerk to take the verdicts whereupon the foreman on 
behalf of the jury indicated that they found the defendant guilty on the 
first count which charged embezzlement and then 5 ecieaes that they 
found the defendant guilty on the second count Rr 663) which charged 
marceny | which pronouncement by the foreman was confirmed by the 
jury R 663). Thereupon, the Trial Judge called counsel to the Bench 
at which time the Court pointed out that its instruction was "that they 
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cannot find him guilty - are these both in the same case?" (R. 663). 

Thereupon, counsel for the Appellant stated "That's right. It is the 

situation you told them they could not return a verdict on both counts." 
COPA. a2 ) 

Then the Court replied "That's right" (R. 663-664). 


At this point counsel for the Appellant, after moving for mistrial, 
suggested to the Court that he did not conceive there was any way of 
correcting the situation without prejudice to the defendant. The Court 
then said "I am going te eo: instruct the jury that their verdict cannot be 
on both, and if - - - (R. 664 " * * * but I think it is my duty to in- 
struct them further under the charge which I gave that if they found 
him guilty as to embezzlement that they could not find him guilty as to 
larceny. Therefore, their verdict having been guilty as to count 1, 
which is embezzlement it could not be guilty as to count 2, and I will 
of my own volition bee the Clerk to poll the jury as to count 1 and see 
what they reply." ie 665) 7 


It is to be noted at this point that the Court at that he was going 
to re-instruct the jury with a view of correcting the verdict but he did 
not do it. Instead, the Clerk under the direction of the Trial Judge 
polled the jury on the first count and it was indicated that they found 


the Appellant guilty. Thereupon, without any further suggestion to the 
jury, the Court set aside the verdict on count 2. At this point counsel 
for the Appellant objected to the Court's selecting the count as to which 
the verdict of guilty is to stand and did so on the basis that the Court 
was usurping the function of the jury (R. 6 68%). 


It would seem unnecessary to argue the fact that the jury's return 
of a verdict of guilty on counts 1 and 2 was not only inconsistent but 
antagonistic. The action of the Trial Court itself confirms the fact 
that the verdicts rendered by the jury were inconsistent and antagonistic. 
The fact remains however of record and beyond dispute that such was 
the action of the jury. | 
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VI. AND VI. 


The Trial Judge Erred In Accepting The Verdict Of 
Guilty On Embezzlement And Of His Own Motion 
Entering A Verdict Of Not Guilty On Larceny. The 

Least That Should Have Been Done Was To Direct 
The Jury To Reconsider In The Light Of Instruction 
Given. 


The Trial Judge Erred By Invading The Province Of 
The Jury In That Thereby He Denied To The Appel- 
lant His Right To Trial By Jury. 


In the light of the foregoing it becomes immediately apparent that 
the Appellant's rights under Article 3, Section 2 (Paragraph 3) and the 
Sixth Amendment to the Constitution were denied because the Court 
infringed the function of the jury. Article 3, Section 2 (Paragraph 3) 
provides: 


"The Trial of all Crimes, except in Cases of Im- 
peachment, shall be by Jury; and such Trial shall: 

be held in the State where the said Crimes shall 

have been committed; but when not committed 

within any State, the Trial shall be at such Place 

or Places as the Congress may by Law have directed." 


The Sixth Amendment reads as follows: 


"In all criminal prosecutions, the accused shall enjoy 
the right to a speedy and public trial, by an impartial 
jury of the State and district wherein the crime shall 
have been committed, which district shall have been 
previously ascertained by law, and to be informed 

of the nature and cause of the accusation; to be con- 
fronted with the witnesses against him; to have com- 
pulsory process for obtaining witnesses in his favor, 
and to have the Assistance of Counsel for his de- 
fense."" (Emphasis supplied) 


The Trial Judge in his opinion at page 414, 149 Fed. Supp. (Ad- 
vance Sheet) states as follows: | 
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"On the other hand, where a guilty verdict on one 
count negatives some fact essential to a finding 
of guilty on a second count, two guilty verdicts 
may not stand. Fulton v. United States, supra, 
45 App. D.C. at page 41; Davis v. United sais 
37 App. D.C. 126, 133." 


The Appellant contends that for the very reasons indicated in the 
Fulton and Davis cases (supra) the Trial Judge should not have taken 
over the function of the jury and resolved the improper verdict of the 
jury. If he would not discharge the jury because of a total lack of 
comprehension of the instructions given then at least he should have 
re-instructed them and directed them to reconsider those counts and 
return verdicts consistent with his further instructions. 


The gauge of this situation was given the next morning after the 
first report of the jury when the Trial Judge felt the necessity for re- 
charging the jury on the law of the case. Moreover, most significantly, 
at the outset of his re-charge he stated: 


"Ladies and Gentlemen, in the light of what tran- 
spired on last evening, the Court has concluded to 
re-charge you." . 13 - Emphasis suppli 
— LPB. 34) 
In the case of United States v. Di Matteo, 169 F.2d 798, 801, al- 


most the identical situation is presented. Judge Biggs in the opinion 
stated: 


" * * * what transpired in substance was that the 
court itself rendered a verdict of ‘guilty’ on the 
first count and a verdict of ‘not guilty’ on the sec- 
ond count. The court was without authority to grant 
the motion and in doing so it usurped the function 

of the jury in violation of the Third Article and the 
Sixth Amendment of the Constitution of the United 
States which guarantee trial by jury to the defen- 
dant." 


Again in the Di Matteo case (supra) the Court states: 


"The trial judge stated to the jury on its return 
with the verdict that the verdict was ‘laughable’ 
and also said ‘I think you didn't understand this 
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case at all * * *.' Despite these characterizations 
of the verdict voiced immediately on the return of 
the jury the court below ten days later denied the 
motions for arrest of judgment and for a new trial. 
The motions do not raise directly any question re- 
specting the jury's lack of understanding of the case 
but did so very indirectly, by inference as indicated 
above. For this reason it may not be plausibly as- 
serted under the circumstances of the case at bar, 
that by denying the motions the court rejected its 
earlier characterizations of the verdict. We must 
agree with the observation made by the trial court 
that the jury did not understand the case at all for 
that fact is demonstrated clearly by the record. 
Moreover, when an experienced trial judge, declares 
that a jury returning a verdict to him did not under- 
stand the case at all that fact alone necessitates a 
new trial. A defendant on trial is entitled to a jury 
which at least, or at worst, possesses sufficient 
understanding of the circumstances of the case to 
return a pertinent, adequate and coherent verdict." 


At this point it seems desirable to again recall that the Trial Judge 


in this case said at the outset of the re-charge of the jury: 


"Ladies and Gentlemen, in the light of what tran- 
spired on last evening, the Court has concluded to 
re-charge you." 
Surely it is most apparent that the Trial Judge himself believed 
that the jury did not understand his first charge. 


It should be observed also that after the re-charge and at a time 
when the jury apparently had come to understand what the Court had 
charged there was a ready return by the jury with verdicts of not guilty 
on the remaining counts. 


The Trial Judge in his opinion denying the Motion for New Trial 
and/or Judgment Non Obstante Veredicto at page 414, 149 Fed. Supp., 
suggests that his action was justified under Rule 29(a) and (b) of the 
Federal Rules of Criminal Procedure. 


It is respectfully suggested that said Rule was never intended to 
accomplish the denial of right to jury trial under the Constitution (supra) 
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and does not under any circumstances justify the direction of a verdict 
of guilty. (Billeci, et al. v. United States, 87 U.S. App. D. C. 274, 
184 F. 2d 394. ) 


_ The Trial Judge in the same opinion at page 415 states: 


"Courts have the power also to correct any uncer- 
tainty in a verdict before discharging the jury. 
Bernhardt v. United States, 6 Cir., 169 F.2d 983, 
985, certiorari denied 335 U.S. 903, 69S: Ct. 407, 
93 L. Ed. 437; Shiflett v. Welch, 4 Cir., 161 F.2d 
933, 934, certiorari denied 332 U.S. 777, 68 S. Ct. 
41, "92 L. Ed. 362, rehearing denied 332 U. S. 845, 
68. S. Ct. 264, 92 f. Ed. 416; Anderson v. United 
States, 2 Cir. , 294 F. 593, 597." 

Appellant concedes that the Court has the right to endeavor to ac- 
complish the return of proper verdicts justified under the evidence. 
All of the above cases cited point to the fact that the procedure is for 
the Court to re-advise and re-charge the jury and then permit the 
jury after due consideration to return a verdict or verdicts in the light 
of the Court's further instructions. Such a procedure is not one that 
contemplates the Court performing the function of the jury, namely, 
determining the fact. : 

See also: Grace v. United a 4 F.2d 658, cert. denied 

268 U.S. 
Jay v. United Sakae 35 F.2d 553; : 


Shiflett v. Welch, 161 F.2d 933, cert. denied 
332 U.S aT, 332 U.S. 845. : 





CONCLUSION 


The premises considered it is sincerely urged to this Honorable 
Court that the judgment in this cause should be reversed. 


Respectfully submitted, 


William H. Collins 


844 Shoreham Building 
Washington 5, D. C. 


Attorney for Appellant 
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APPENDIX FOR APPELLANT 


672 UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term 


[Filed In Open Court Oct. 29, 1956] 
Grand Jury Impanelled August 30, 1956, Sworn in on September 4, 1956 


The United States of America : Criminal No. 1122-56 
¥. Grand Jury No. Orig. 
Emile J. Daigle : Embezzlement ! 
Grand Larceny | 
Forgery and Uttering 


(22 D.C.C. me 2201, 1401) 

The Grand Jury charges: : 

On or about August 12, 1954, within the District of Columbia, 
Emile J. Daigle wrongfully converted to his own use and fraudulently 
took and secreted with intent to convert to his own use six hundred 
dollars in money, of the money and property of the Firemen's Family 
Relief Association of the District of Columbia Fire Department, an 
unincorporated association, which money and property had come into 
the possession and under the care of Emile J. Daigle by virtue of his 
employment as agent, clerk and servant of the Firemen's Family 
Relief Association of the District of Columbia Fire Department, an 
unincorporated association. : 

SECOND COUNT: ; 

On or about August 12, 1954, within the District of Columbia, 
Emile J. Daigle stole the property of the Firemen's Family Relief 
Association of the District of Columbia Fire Department, an unincorpo- 


rated association, consisting of $600.00 in money. 
ak a * * cs * 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


JUDGE'S CHARGE TO THE JURY 
THE COURT. Ladies and gentlemen of the jury, we have about 
reached the point in this case when it will become your duty to retire 
to the jury room and consider and decide the guilt or innocence of the 
defendant who is before you. The defendant in this case, Emile J. 
Daigle, is charged with embezzlement, grand larceny, forgery and 


uttering in connection with the payment of certain death benefits due 
Mrs. Dorothy H. Thrasher and Mrs. Annie May Ewers from the 
Firemen’s Family and Fraternal Relief Association, formerly known — 
as the Firemen's Family Relief Association of the District of Columbia, 
an unincorporated association, of which Mr. Daigle was formerly 


Secretary-Tresurrer. 

: It is the duty of the Court to instruct you as to the law of the 
case, namely, the rules and principles applicable to the particular 
case on trial, and you are obligated to follow those rules and 
principles. On the other hand, you ladies and gentlemen are the sole 
judges of the facts and it will be for you to determine all issues of 
fact, from the testimony adduced from the witness stand and from 
reasonable inferences to be deduced from proven facts. 

The statements by Government counsel, the statements by 
defense coursel, in the way of opening statements to you as to what they 
hope to be able to show in their respective cases, and in their summing 
up, as we call it, at the conclusion of the case, indicating to you what 

they believe they have in fact been able to show, do not constitute 
evidence in the case. Similarly, if the Court has made any statement 
which you have construed to be as to a fact in the case, and if that be 
at variance with your recollection, it would be your recollection that 
would control -- and that carries through with Government counsel and 
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defense counsel. The reason for that I believe is clear, because you 


are the sole judges of the facts and you will determine all issues of 
fact in conformity with your recollection. : 

The fact that a defendant has been indicted, as ‘indicated by the 
paper which I have displayed to you, is not to be construed as evidence 
in the case. Itis not. The sole purpose and function of an indictment 
is to advise the defendant of the charge or charges which he must face 
when the case comes on for trial. It is not evidence. 

Every defendant in a criminal case is presumed to be innocent, 
and this presumption of innocence attached to the defendant throughout 
the trial. He is not required to prove himself innocent or to produce 
evidence on the subject. : 

The burden of proof is on the Government to prove the defendant 
guilty beyond a reasonable doubt. And unless the Government sus- 
tains this burden and proves beyond a reasonable doubt that the de- 
fendant committed the crime with which he is charged, and each 
essential element thereof, then you must find him not guilty as to such 

count or counts. You may not speculate or conjecture as to his 
guilt; but you may draw all reasonable inferences from the facts which 
are proved. 

I have said to you that the burden is on the = to prove 
the defendant guilty beyond a reasonable doubt. It does not mean any 
doubt whatsoever. Proof beyond a reasonable doubt is proof to a 
moral certainty, and not necessarily proof to an absolute or mathe- 
matical certainty. 

By a reasonable doubt, as its name implies, is ne ant a doubt 
based on reason, not any whimsical or capricious conjecture. It is 
a doubt which is reasonable in view of all the evidence. Therefore 
if after an impartial comparison and consideration of all the evidence 
you can candidly say that you are not satisfied of the guilt of the 
defendant, then you have a reaoonable doubt. But if after such impartial 
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comparison and consideration of all the evidence, and after weighing 
the presumption of innocence that exists in the favor of the defendant, 
you can truthfully say that you have an abiding conviction of the 
defendant's guilt, such as you would be willing to act upon in the more 
weighty and important matters relating to your personal affairs, then 
you have no reasonable doubt. 

I have already said to you that you are the sole judges of the 
facts. So, too, are you necessarily the sole judges of the credibility 

of the various witnesses who appeared before you. In deter- 
mining whether to believe the testimony of any witness, and in weighing 
his testimony, you may consider his demeanor on the stand, his 
manner of testifying, whether he impresses you as having an accurate 


memory and recollection, whether he impresses you as a truthtelling 


individual, his apparent candor and fairness or lack of it, the interest 
which he has in the result of the trial of the case, if any, his bias or 
prejudice for or against the defendant, if any be shown, and his 
opportunity of knowing the facts and cirucumstances about which he 
has testified. And then from all these facts and circumstances it 
becomes your duty to give the proper weight to the testimohy of each 
and every witness who has appeared before you. 

You are further instructed that while the law makes the defendant 
a competent witness in this case, yet you have the right to take into 
consideration his situation and interest in the result of your verdict, 
and all the circumstances which surround him, and give to his testi- 
mony such weight as in your judgment it is fairly entitled to. 

You are further instructed that if you should find any witness 
knowingly testified falsely as to any material matter, about which he 
could not have been mistaken, you are at liberty, if you deem it wise 
to do so, to disregard the entire testmony of any part of the testimony 
of such witness, except where corroborated by other credible testimony. 
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You may have noted that I have used the masculine gender. I 
use it in the generic sense. Of course everything I said applies to 
both sexes. : 

In courts as well as in all our affairs of life, when we are 
called upon to determine disputed questions of fact, there are two 
kinds of evidence upon which our conclusions may be based. One 
kind is called direct evidence, and one kind is called indirect or 
circumstantial evidence. Direct evidence, for example, is evidence 
of a witness himself as to what he saw or heard as an eyewitness of 
the offense under inquiry. Indirect evidence is supplied by testimony 
as to facts and circumstances which tend to show that the offense 
under inquiry has been committed and by whom it was committed. 

In other words, circumstantial evidence is composed of proved facts 
which raise a logical inference as to the existence of the fact that is 
in issue in the particular case and which by experience have been 
found to be so associated with that fact that in the relation of cause 
and effect they lead to a satisfactory conclusion. ) 

Both kinds of evidence, direct and circumstantial, have been 
introduced into this case. Both kinds of evidence are equally entitled 
to consideration by a jury. Sometimes a jury may consider that in- 
direct evidence is stronger than direct evidence. But the rule is the 
same as to both, whether it be direct or circumstantial, that the 

evidence must satisfy the jury beyond a reasonable doubt as to 
the guilt of the defendant in order for a conviction to follow. 

There has been introduced testimony with reference to the good 
character or good reputation of the defendant. Evidence of good 
character, like other types of testimony, should be considered by 
you in conjunction with all the other evidence before you. Under 
some circumstances evidence of good character alone may be 
sufficient to create in your minds a reasonable doubt although without 
it the other evidence would be convincing. 
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We come now, then, to the law as it applies to the particular 
case. At the very outset I must instruct you that the defendant is 
not charged with incompetency or inefficiency in connection with 
the performance of his functions as secretary or treasurer of the 
relief association, but with certain specific criminal offenses. The 
mere fact that he may not have functioned in his position in the most 
efficient or intelligent manner is not proof of guilt as to the criminal 
charges laid against him. 

Now what are the charges? Inasmuch as the indictment in this 
case is quite long, I shall attempt to summarize it. Counts 1, 2, 3 
and 4 deal with the transaction with Mrs. Dorothy H. Thrasher on 
August 12, 1954. 

Count 1 charges that the defendant embezzled $600 in money, 

the property of the Firemen's Family Relief Association of the 
District of Columbia Fire Department, which had come into the 
defendant's possession by virtue of his employment as agent, clerk 
or servant of the association. 

Count 2 charges the defendant with grand larceny of the same 
$600, property of the association. 

Count 3 charges the defendant with forging the check dated 
August 12, 1954, in the sum of $600, payable to Dorothy H. Thrasher, 
with intent to defraud. 

Count 4 charges the defendant with uttering or passing this 
same check, knowing that it was forged. 

Counts 5, 6, 7 and 8 follow the same pattern, only with 
reference to the transaction with Mrs. Annie May Ewers on April 
10, 1956. 

Count 5 charges the defendant embezzled $500 in money, the 
property of the same association, at this time known as the Firemen's 
Family and Fraternal Relief Association, which had come into the 
defendant's possession by virtue of his employment as agent, derk 
or servant of the association. 


Si ee | 
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Count 6 charges the defendant with grand saat of the same 


$500, property of the association. 

Count 7 charges the defendant with forging the _— dated 
April 10, 1956, in the sum of $500, payable to Annie ey Ewers, with 
the intent to defraud. 

Count 8 charges the defendant with uttering or passing this same 

check, knowing it to be forged. | 

The Court has granted a judgment of acquittal ¢ on counts 3 and 
4; so you are not to be concerned with them in any manner and you 
are not to speculate on the Court's reason for acquitting the defendant 
on these counts. Evidence in so far as it relates to those two specific 
counts of course has no material value in this case in so far as those 
counts are concerned, and you will ignore it. . 

The indictment will be given to you when you go to the jury 
room. Hence I have summarized it rather than burden you with the 
reading of the indictment in its entirety. : 

I have already said to you that the defendant is: — with 
embezzlement under counts 1 and 5. The statute on which these two 
counts are based, in so far as pertinent to your inquiry, reads: 

If any agent, attorney, clerk or servant of a private person or 
copartnership, or any officer, attorney, agent, clerk or servant of 
any association or incorporated company, shall wrongfully convert 
to his own use or fraudulently take, make away with or secrete, with 
the intent to convert to his own use, anything of value which shall 
come into his possession or under his care by virtue of his employ- 
ment or office, whether the thing so converted be the property of his 


master or employer or that of any other person, copartnership, 
association or corporation, he shall be deemed guilty of embezzlement 
637 and shall be subject to punishment as provided by law. 
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And the law further provides a different punishment where the 
thing taken is of the value of more or less than $35. 

So in the case on trial, in order for you to find this defendant 
guilty of embezzlement under the two counts to which I have referred, 
you must find the Government has proved beyond a reasonable doubt 
all of the following elements: 

One, that the defendant was the agent, clerk or servant of the 
association in question. 

Two, that the money alleged to have been taken by him came 
into his possession or custody by virtue of his employment. 

Three, that he took the money. 

Four, that he did so with the intent to convert it to his own use. 

Five, that he did so without the consent of the association. 

As to the first element, that the defendant was the agent, clerk 
or servant of the association, there is no dispute that the defendant 
was the association's secretary-treasurer at the particular time in 
question, and as such he would be the agent of the association. 

As to the second element, that the money alleged to have been 
taken by the defendant came into his possession or custody by virtue 
of his employment or office, you are instructed that the funds of the 
association would be in the defendant's constructive possession while 
they were on deposit at the bank subject to his checking them out. 

If you should find the defendant drew out some of the association's 
money from the bank by means of the wrongful use of his authority to 


draw checks, and converted the money thus procured to his own use, 


the circumstances that another person was used as an intermediary 
in procuring the money from the bank would not alter the essential 
character of the transaction or, in other words, would not change 
the fact that the defendant took funds of the association by virtue of 
his office. 
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As to the third element, that he took the money described in 
the indictment, it is sufficient if you find that the defendant took any 
» part of the sum described in the indictment. | 
. In this case it is not denied that the defendant paid over $100 

to each of the payees named in the checks. You are instructed that 
it would be sufficient to satisfy this element if you should find that 
the defendant took the balance of the proceeds of the checks. 
639 As to the fourth element, namely, that the defendant took the 
money with the intent to convert it to his own use, although the Govern- 
> ment must prove the defendant took the money with the intent to con- 
~ vert it to his own use, that is, to deprive the rightful owner of it 
permanently, this intent need not be proved directly. Ordinarily 
intent cannot be proved directly, as it is not humanly possible to 
read or see the operations of the mind of another human being. 
Ordinarily, therefore, intent must be inferred from the circumstances, 
from the nature of the act done; and a person is presumed to intend the 
natural and probable consequences of his act. 
wa The fifth element, that he did so without the consent of the owner 
of the property, needs no explanation. 

If as to either count 1 or 5 you should find the Government has 
failed to prove any one or more of the essential elements I have 
enumerated, then you must find the defendant not guilty under such 
. count or counts. If, however, you find the Government has proved as 

to either count 1 or 5, all of the essential elements as I have enumerated 
eee them, then you may find the defendant guilty of embezzlement as 
charged in such count or counts. There is no dispute that the money 
involved in both counts 1 and 5 was more than $35. 

In connection with each of the two transactions the defendant is 
charged alternatively with grand larceny of the same money, under 
rai counts 2 and 6. The section of the D. C. Code dealing with grand 

640 larceny in so far as pertinent to your inquiry reads: 
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Whoever shall feloniously take and carry away anything of value 
of the amount or value of $100 or upward shall be punished as there- 


after provided. 

The words "feloniously take and carry away" mean merely that 
the property must have been unlawfully taken by the defendant from the 
possession of another with the intent to appropriate it permanently to 


his own use. 

The basic distinction between embezzlement and larceny is the 
manner in which possession is acquired. In embezzlement a person 
converts or appropriates to his own use something which has law- 
fully come into his possession or care as agent or employee. But in 
larceny the person converts something which he has acquired unlawfully. 

Therefore if you should find the defendant guilty of embezzlement 
under either count 1 or count 5, you cannot find him guilty under count 
2 or 6, whichever may be the alternative larceny count involving the 
same transaction, and must therefore return a verdict of not guilty 
under such count or counts. 

If, however, you should find the defendant not guilty under either 
embezzlement count, you will then consider whether the Government 
has proved him guilty of grand larceny in that transaction. In order 
for you to find the defendant guilty of grand larceny under either count 

2 or count 6, you must find the Government has proven beyond a 
reasonable doubt the following essential elements: 

One, that the defendant took the money. 

Two, that he took it unlawfully. 

Three, that he took it with the intent to convert it to his own use. 

And four, that the money was of the value of $100 or more. 

As to the first element, that the defendant took the money, it is 
sufficient if you should find the defendant took any part of the sum des- 
cribed in this count, and he must have done some act manifesting his 
intent to appropriate the money permanently to his own purpose. 
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As to the second element, that the defendant took the money 
unlawfully, the money must have been taken without the consent or 
against the will of the owner. Although each of these counts charges 
the money belonged to the association, if you should find the defendant 
did take the money unlawfully, it would be immaterial whether you 
believe it was the property of the association or the property of the 
payee named in the check at the time when the defendant received 
the money. 7 

As to the unlawfulness of the taking, in many cases of larceny 
the taking is by force or by stealth and without the consent of the owner. 
But there are some cases of larceny where the goods are taken with 

the consent of the owner, and such taking may be larceny if the 
owner's consent was procured by fraud, trick or artifice, the obtainer 
of such property intending at the time to feloniously | appropriate it 
to his own use and deprive the owner of it. : 

As to the third element, that the defendant took the money with 
the intent to convert it to his own use, this merely means that he must 
at the time of the taking have intended to deprive the true owner of it 
permanently. Here again you deduce the intent to find the defendant 
did intend to take the money from all the circumstances and from the 
nature of his act. | 

As to the fourth element, that the money was of the value of 
$100 or more, there is no dispute that the money involved in these 
two counts was more than $100. 

If as to either count 2 or 6 you should find the Government has 
failed to prove any one or more of the elements of larceny as I have 
explained here, then you must find the defendant not guilty as to such 
count. If, however, you should find that as to either count 2 or 6 the 
Government has proved each and every one of the elements of grand 
larceny, you may find the defendant guilty under such count. 
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You are instructed as a matter of law that the fact that a 
defendant charged with a crime makes restitution is no defense to 
a criminal prosecution, and therefore that issue should be ignored 
by you. 

643 In determining whether the defendant had the intent to permanently 
deprive the true owner of the property, in connection with either the 
embezzlement or grand larceny counts, you may consider all the cir- 
cumstances surrounding the transaction, before, at the time, and 
after the defendant got the money. If, however, as to any of such 
counts you should find the defendant did take the money and at the time 
he took it he did have the intent to deprive the true owner of the money 
permanently, then you would find the particular offense charged then 
and there was committed by the defendant, whether it be embezzlement 
or larceny, depending on whether he acquired possession or custody 
of the money lawfully or unlawfully; and the mere fact that the money 
thereafter was paid over properly would not affect the defendant's 
criminal respons ibility. 

I have said to you that counts 7 and 8 charge forgery and uttering 
of the two checks. The statute on which these counts are based, so far 
as pertinent to your inquiry, reads: 

Whoever, with the intent to defraud or injure another, falsely 
makes or alters any writing of a public or private nature, which might 
operate to the prejudice of another, or passes, utters or publishes, or 
attempts to pass, utter or publish, as true and genuine, any paper so 
falsely made or altered, knowing the same to be false or forged, 

644 with the intent to defraud or prejudice the right of another, shall 
be punished as thereafter provided by the statute. 

Count 7 of the indictment charges the offense of forgery. The 
offense or crime of forgery is where one, with the intent to defraud 
or injure another, falsely makes or alters any writing of a public or 
private nature which might operate to the prejudice of another. The 
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essential elements of the offense charged in count 7, which the 
Government must prove beyond a reasonable doubt in order for you 
- to find the defendant guilty as to such charge, are: , 
a One, that the check here involved was falsely made or altered. 
Two, that it was so falsely made or altered by the defendant. 
Three, that the defendant so acted with the intent to defraud. 
And four, that the falsely made check was apparently capable 
of defrauding. 
As to the first element, that the check was falsely made or 
» altered, it is not necessary that the whole instrument in writ ing be 
falsified, but merely that it contain some material rebecca 
of fact or alteration. 
As to count 7, if you should find the defendant inserted the 
amount of $500 on the check naming Mrs. Ewers as payee, and did 
645 so after Mrs. Ewers had endorsed the check and he had paid 
over $100 to her, then you would find that there was a misrepresen- 
tation and false making, because the check purported to have paid 
$500 to Mrs. Ewers, when in fact Mrs. Ewers had received only $100. 
ei; If on the other hand you should find the Government has failed to 
prove the amount of the check was inserted after Mrs. Ewers endorsed 
the check, then you would find as to count 7 that the Government has 
failed to establish the element of false making. 
The second element, that the check was falsely made by the 
defendant, of course needs no definition. 
As to the third element, the intent to defraud, to defraud is to 
deprive of some right, interest or property by deceit, or to cheat. 
It is not necessary for you to find that anyone was actually defrauded, 
or that the defendant had the intent to defraud any particular person. 
It might be either an individual or a bank. All that is required is that 
there have been intent to defraud someone. 
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Fraudulent intent is not to be presumed from the mere making 
of a false instrument. However, the intent to defraud need not be 
proven directly, but may be inferred by the jury from all the cir- 
cumstances. It may be gathered from some affirmative act, such 
as knowingly passing the false check, or from the existence of other 
circumstances from which the criminal intent may be inferred. And 
a person is presumed to intend the natural and probable consequences 

of his act. 

The fourth element, that the falsely made check was apparently 
capable of defrauding, in this case needs no explanation. 

If you should find that the Government has proved beyond a 
reasonable doubt each and all of the essential elements of forgery I 
have enumerated as to count 7, then you may find the defendant guilty 
as to such count. If, however, you find that the Government has failed 
to prove beyond a reasonable doubt any one or more of the essential 
elements as to count 7, then you must find the defendant not guilty as 
to such count. 

If you should find the defendant not guilty of the forgery charged 
in count 7, then you will find the defendant not guilty of uttering as 
charged in count 8. If, however, you should find the defendant guilty 
of forgery under count 7, then you will consider whether he has also 
been proved guilty of uttering the forged check under count 8. 

Uttering is where a person passes, utters or publishes as true 
and genuine any paper falsely made or altered, knowing the same to be 
false or forged, with the intent to defraud or prejudice the right of 
another. The essential elements of the offense charged in count 8 
which the Government must prove beyond a reasonable doubt in order 

for you to find the defendant guilty under that count are: 

One, that the check in question was falsely made or altered. 

Two, that the defendant passed the check representing it to be 


true and genuine. 





648 


15 ! 

Three, that he did so knowing it was falsely made. 

And four, that he did so with the intent to defraud. 

The first element, that the check was falsely made or altered, 
is the same as I explained to you in connection with count 7. 

The second element is merely that the defendant presented the 
check for payment, representing it to be a true and genuine check. 

As to the third and fourth elements, that the defendant knew the 
check was falsely made and that he acted with the intent to defraud, 
both knowledge and intent, or lack of it, must be determined by the 
jury from consideration of all the circumstances concerning the 
alleged transaction as shown by all the testimony in this case. 

If you should find that the Government has proved beyond a 
reasonable doubt each and all of the essential elements of uttering, 
as I have defined them to you, as charged under count 8, then you may 
find the defendant guilty under such count. If, however, you should find 
the Government has failed to prove beyond a reasonable doubt any one or 

more of these essential elements as to count 8, then you would 
find the defendant not guilty under such count. : 

To summarize, you may find one of the following verdicts as to 
each count as to this defendant: One, guilty; two, not guilty. But to 
repeat, as I have already said, you may find the defendant guilty of 
either embezzlement or grand larceny, as to each of the transactions, 
namely, Thrasher or Ewers, if you should find the Government has 
proved the elements of either offense; but you may not find the defendant 
guilty of both embezzlement and grand larceny as to the same trans- 
action. 

As to the Ewers transaction, you may find the defendant guilty 
of forgery and uttering as well as guilty of embezzlement or larceny, 
if you should find that the Government has proved all of the elements of 
forgery and uttering beyond a reasonable doubt, in addition to proving 


in the same manner the offense of embezzlement or larceny. 
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This matter is important to all concerned. When you go to the 
jury room you will consider this case deliberately and carefully, dis- 
passionately and objectively, without bias or prejudice for or against 
the defendant, without emotion and without sympathy, and in the light 
of the instructions of the law which I have given you, bearing in mind 
that you are the sole judges of the facts and that you are obligated to 
follow my instructions only as to the law. 

Have counsel anything ? 


MR. BLACKWELL. May counsel approach the bench, Your Honor? 


THE COURT: Yes. 

(At the bench:) 

MR. BLACKWELL: If Your Honor please, with respect to the 
$35 in the embezzlement count, I believe that was raised to $100 at 
the time the statute was amended. 

MR. COLLINS: I am sorry; I didn't hear that. 

MR. BLACKWELL: I think it was raised from $35 to $100 for 
embezzlement, at the time the grand larceny was raised. 

THE COURT: I understood there was no question as to the 
amount in these cases, any way. Is that right, Mr. Collins? 

MR. COLLINS: You don't need to go into that. I assure you now 
if anything happens I won't make any point as to that. 

MR. BLACKWELL: Has there been any instruction as to 
character testimony? 

MR. COLLINS: Oh yes. 

THE COURT: Yes. 

MR. COLLINS: Your Honor, you may recall you stated in your 
charge that "under some circumstances." I want to object to that, 
because I think it points up possibly they aren't the circumstances here. 

But moreover I think it is in conflict with the law that has other- 
wise been pronounced many times in our Court of Appeals, that the 
circumstances may be such, not that under some circumstances -- the 
circumstances may be such, not that under some circumstances. 
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Do I make my point, your Honor? 

THE COURT: Yes, I think so. 

I might say to you that in the Marzani case which went to the 
Supreme Court that is one of the questions raised. And I hate to say 
this; but I think this is a direct steal from that case. 

MR. COLLINS: But it has been so otherwise pronounced in the 
Egan and other cases in the Court of Appeals. 

THE COURT: "The circumstances," as distinguished from ‘under 
some circumstances"? 

MR. COLLINS: The circumstances may such in a case that the 
establishment of a reputation for good character may of itself raise 
a doubt. 

That was the language as I followed it, and maybe I am wrong. 

THE COURT: I did say "under some circumstances." 

MR.COLLINS: You said "under some circumstances"? 

THE COURT: Yes, sir. 

MR. COLLINS: I think that seems to highlight the thing. 

THE COURT: You say that is the Egan case? 

MR. COLLINS: Yes. 

THE COURT: All right. 

MR. COLLINS: I don't think Your Honor meant to say it exactly 
this way. But as I caught it, and I could be in error, when you were 
discussing the aspect of intent, I thought I heard Your Honor saying 
that intent could be presumed. 

THE COURT: If I did, I didn't want to. 

MR. COLLINS: In the sense that the defendant could be presumed 
to have the intent. I may be wrong about that, but it struck me rather 
hard at the time. 

THE COURT: I said he is presumed to intend the natural con- 
sequences. 

MR. COLLINS: Yes. 

THE COURT: You don't mean that. 
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MR. COLLINS: I don't mean that. 

THE COURT: Let me check and see. If I did say that, I didn't 
mean that. 

This is the fourth element. This is just one spot here -- 

‘As to the fourth element, namely, that the defendant took the 
money with the intent to convert it to his own use, although the Govern- 
ment must prove the defendant took the money with the intent to con- 
vert it to his own use, that is, to deprive the rightful owner of it 

permanently, this intent need not be proved directly. Ordinarily 
intent cannot be proved directly, as it is not humanly possible to read 
or see the operations of the mind of another human being. Ordinarly, 
therefore, intent must be inferred from the circumstances, from the 
nature of the act done; and a person is presumed to intend the natural 
and probable consequences of his act." 

MR. COLLINS: I guess I got the wrong slant on it. 

The next thing is -- do you want to look that up? 

THE COURT: No; I will come back to it. 

MR. COLLINS: I understood Your Honor to say they could 
convict, if they were otherwise satisfied on the grand larceny counts, 
if they found the property was the property of the women. 

THE COURT: Yes, sir. 

MR. COLLINS: I certainly want to take exception to that. 

THE COURT: Yes. That is the substance of the charge. 

MR. COLLINS: The grand larceny counts charge ownership in 


the association. 

THE COURT: That is right. I understand your point. You are 
Saying it is a variance. 

MR. COLLINS: Yes, sir. 

THE COURT: I was agreeing with you in what you said. I did 
do it. 

MR. COLLINS: But you are not agreeing with my conclusion. 
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THE COURT: No, sir. 

MR. COLLINS: The next one I will have to figure out. Oh, when 
you were talking about the elements that went into forgery, you said as 
to the fourth element that the said check was a | of defrauding is 
self-evident. 

THE COURT: I understand as one of the elements it must be 
such that it may be passed. 3 

MR. COLLINS: But it wasn't passed with slinial to defraud. 

THE COURT: I don't say that here. : 

MR. COLLINS: That is the way I caught it, Your Honor. 

THE COURT: Let me check it. 


MR. COLLINS: It is your dealing with the fourth element. 
THE COURT: All right. Let us look. : 
I said fraudulent intent is not to be presumed from the mere 


making of the instrument. 

MR. COLLINS: It is the phrasing when you talk about the fourth 
element, I think. 3 

THE COURT: "Apparently capable of hse, " that is the 
fourth element, "that the falsely made check was apparently capable 
of defrauding." 

MR. COLLINS: Then you say it is self-evident. 

THE COURT: Let me get that. "That the falsely made check 
was apparently capable of defrauding, needs no explanation, " I think 
I said. 

MR. COLLINS: I understood you to say it is self-evident. 

THE COURT: Well, I certainly will change that, because if I 
did say it, I didn't mean it. I should have said in this case it needs 
no explanation. What I meant was that the defendant himself took the 
check, after whatever did transpire. 

MR. COLLINS: I seem to have it down as the fourth element, 
“that the said check was capable of defrauding was self-evident." 
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THE COURT: If you have that, I am going to change that. 

MR. COLLINS: I was certain you didn't intend it, and it struck 
me so forcefully. 

THE COURT: That is right, andI will change it, whether I did 
or didn't do it, so there won't be any question aboutit. But here is 
what I have. I said there were four elements,namely: 

"One, that the check here involved was falsely made or altered. 

"Two, that it was so falsely made or altered by the defendant. 

"Three, that the defendant so acted with the intent to defraud. 

"And four, that the falsely made check was apparently capable 


of defrauding." 
And then I didn't stop there. 
MR. COLLINS: If you had stopped there, I still would object to it. 
THE COURT: And I went on and said "The fourth element" -- 

or hope I said this -- 


"The fourth element, that the falsely made check was apparently 
capable of defrauding in this case needs no explanation." 

MR. COLLINS: I object to that, Your Honor. 

THE COURT: You contend that this check was not capable of 
defrauding in and of itself, or wasnot a check which was clear on its 
face ? 

MR. COLLINS: I think it is calculated to mislead a jury, to say 
the check is capable of defrauding, unless you say every check is 
| capable of defrauding. 

THE COURT: Do you want me to say that? 

MR. COLLINS: In this given instance it might be a direction to 

the jury that you are saying this check was capable of defrauding, 
which I think is very dangerous and calculated to mislead. 

THE COURT: You tell me what I should say. We all do agree 
that it can't be a forgery unless it is first apparently capable of de- 
frauding. 
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MR. COLLINS: That is right. We agree on that. 

THE COURT: Tell me what you would like me to Say as to that 
fourth element. | 

MR. COLLINS: Well, I think the gist of what I have in mind is 
to say that the fourth element is that you have to find that the check was 
capable of defrauding. The point is that I don't want to cast any sugges- 
tion that it is self-evident. | 

THE COURT: I don't want to, either. You tell me what you think 
Should be said. Would you say this? -- 

"The fourth element is that the falsely made check, if you so 
find, was apparently capable of defrauding." 

MR. COLLINS: I think if you would say that the ane made 
check -- it is a little involved. 

THE COURT: We all understand what we are trying to Say. 

MR. COLLKNS: That is right. 

THE COURT: In other words, as one essential iets to say 

before they can convict him of forgery, it must be an instrument 
which is capable of deceiving a person. 

MR. COLLINS: Used as it was used, witha es intent. 

THE COURT: Yes. I have said that. I already have that. 

MR. COLLINS: I think you did have it in front. 

THE COURT: I will say it again. , 

Let me see if we understand each other -- = the fourth and 
necessary element is that the check was apparently capable of de- 


frauding -- that is one element -- and the apparently capable of it, 


but that in fact it was done with the intent to defraud. 
MR. COLLINS: That it was used with that intent. 
THE COURT: That is the law, as I understand it. 
MR. COLLINS: That is right, Your Honor. I agree with you. 
THE COURT: You correct me on it, if I don't: give it. 
MR. COLLINS: Al right, sir. 
There is one other thing, and this is justa sort of juxtaposition of 
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THE COURT: All right, sir. 

MR. COLLINS: But Your Honor, said, with reference to the 
embezzlement and larceny counts, you may find the defendant guilty 
on the embezzlement count, or not guilty, and then you said you may 
find him guilty or not guilty on the larceny count. Then you went on 
to say, "But you cannot find him guilty on both counts." 

My suggestion is that you ought to supplement that by saying, 
"But you can, however, find him not guilty on both counts." 

THE COURT: All right. Is that all you have? 

MR. COLLINS: Then the Egan case. 

THE COURT: Do you know the spot in it, Mr. Collins: Read it 
and see. I believe they refer to the particular circumstances of that 
case (handing the case book). 

MR. COLLINS: Which item was it? 

THE COURT: Fifteen, I think. 

MR. COLLINS: This is the very language I had in mind, you see 
(returning book). 

THE COURT: "Especially is this true where, as in this case .." 

MR. COLLINS: "The rule thus announced is generally concurred 
in by the courts, that evidence of an established reputation for good 
character may be such as to raise a reasonable doubt. ." It is not 
“under some circumstances." 

THE COURT: But they follow that immediately by saying, 

"Especially is this true where, as in this case. ." 

MR. COLLINS: The thing I have in mind is you used the specific 
words, "under some circumstances." I think that tends to isolate the 
thing in a manner that detracts from the effect of the principle. 

THE COURT: Have you anything to say, Mr. Blackwell (handing 
case book) ? 

MR. BLACKWELL: I would not quibble over just that phrase, 
Your Honor. 
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THE COURT: If you want it, I will give it. I will call attention 


Is that all you have? 

MR. COLLINS: That is all, Your Honor. 

(Counsel having returned to trial tables:) 7 

THE COURT: Ladies and gentlemen, in the interests of clarity 
I am going to make two or three additional statements at the instance 
of counsel; and you will of course realize that, except where I am here 
particularizing, what has heretofore been given to you is still in full 
force and effect. | 

I spoke to you with reference to the question of good reputation. 
I am going to be more specific now by reading to you the following: 
Evidence of an established reputation for good character may be such 
as to raise a reasonable doubt that will alone justify an acquittal. 

The second situation is that in connection with the matter of 
forgery I stated to you, in substance, one of the ingredients to be 
that the document which was passed or attempted to be passed must 
be capable of being passed as a check. For instance, if I should 
attempt to pass this calendar, if of course could not be a forgery of 
a check. I also said to you, as one of the other essential ingredients 
of forgery, that that passing must be with the intent to defraud. 

I said to you that if you found the defendant guilty as to either of 
the larceny charges -- as to the Thrasher case, by way of example, 
if you found him guilty of grand larceny -- then you could not find him 
guilty of embezzlement. Of if you found him guilty of embezzlement, 
in connection with the Thrasher case, then you could not find him 
guilty of larceny. 

And similarly as to the Ewers case. If you found him guilty as 
to embezzlement in the Ewers case, I said that you could not find him 
guilty as to grand larceny in the Ewers case. 
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That of course means you may find him guilty as to both, in so 
far as embezzlement is concerned. Qr if you don't find him guilty of 


embezzlement, as to both, of grand larceny -- but not both grand 


larceny and embezzlement. 

Or you may find him not guilty as to embezzlement and likewise 
not guilty as to larceny as to both of the complainants. 

Is that what you had in mind, Mr. Collins ? 

MR. COLLINS: Yes, Sir. 

THE COURT: Have I overlooked anything ? 

MR COLLINS: I don't think so. 

THE COURT: There being nothing further from either counsel, 
ladies and gentlemen, I will first excuse the two alternate jurors with 
the thanks of the Government counsel and of the defense counsel and the 
Court, the contingency for which you were selected not having occurred. 
I will ask if either of you has any of your wearing apparel in the jury 
room. (The alternate jurors responded affirmatively. ) 

Would you go out by the side door and get it before the other 
jurors retire. 

As to the 12 remaining ladies and gentlemen of the jury, it now 
becomes your duty to retire to the jury room, select a foreman, and 
consider and decide the case. You of course by now know that your 
verdict as to each count must be unanimous. I will add, if the jury 
does desire any of the exhibits which have been admitted in evidence, 
you are entitled to receive them on request. 

If there be nothing further from either counsel -- (no response)-- 

you may now retire to consider and decide the case, as soon as the 
| alternate jurors have left. 

All right, ladies and gentlemen, you may retire to consider and 
decide the case. 

(Accordingly at 3:17 p.m. the jury retired to consider of its 
verdict. ) 
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Mr. Blackwell and Mr. Collins, will both of you keep in touch with 
the Clerk so that if the jury wants any further instruction or is ready with 
a verdict, you may be reached, please. : 

(Recess until return of Court. ) 


(At 6:05 p.m., the jury being in the box, the following pro- 
ceedings were had:) | 

THE COURT: Ladies and gentlemen of the jury, I want to ask you 
first, have you reached a verdict in this case? : 

THE FOREMAN: No, we haven't, Your Honor. 

THE COURT: Have you reached a verdict as to any of the counts 
in this case? | 

THE FOREMAN: Yes, we have, Your Honor. 

THE COURT: Mr. Clerk, I will take whatever verdicts there may 
be as to the counts on which they have agreed. I understand that you have 
agreed unanimously on certain counts. Is that correct? 

THE FOREMAN: Yes, Your Honor. 

THE COURT: We will take that verdict or verdicts. 

THE DEPUTY CLERK: Will you tell me, Mr. Foreman, on which 
counts you have agreed on a verdict. 

THE FOREMAN: Number one, number two. 

THE DEPUTY CLERK: Those are the only two counts? 

THE FOREMAN: The only two. 

THE DEPUTY CLERK: Mr. Foreman, what say you as to the de- 
fendant, Emile J. Daigle, on count one of the indictment? 

THE FOREMAN: Guilty. 

THE DEPUTY CLERK: Count two? 

THE FOREMAN: Guilty. 

THE DEPUTY CLERK: Members of the jury, your foreman says 
that you find the defendant, Emile J. Daigle, guilty on counts 1 and 2 of 
the indictment, and that is your verdict so far, so say you each and all. 

THE COURT: Let me see the indictment, Mr. Clerk. 

THE DEPUTY CLERK: May I have the indictment, please? 
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THE COURT: Will counsel come to the bench, please. 
(At the bench:) 

THE COURT: Count 1 is the embezzlement charge. Count 2 is the 
larceny charge. The Court's instruction is that they cannot find him 
guilty -- are these both in the same case? 

664 MR. BLACKWELL: I don't have the indictment, Your Honor. 

THE COURT: This is in the same situation. Am I correct on that? 

MR. COLLINS: That is right. It is the situation you told them they 
could not return a verdict of guilty on both counts. 

THE COURT: That is right. 

MR. COLLINS: Your Honor, at this time on behalf of the defendant 
I move for a mistrial. 

MR. BLACKWELL: If Yair Honor please, I object; and I think if 
the jury is further instructed -- 

MR. COLLINS: There is no way of correcting this now without 
prejudice to this defendant. 

MR. BLACKWELL: I think there is, Your Honor. 

THE COURT: I am going to deny your motion at this time, Mr. 
Collins, and you can protect yourself on the record. I am going to in- 
struct the jury that their verdict cannot be guilty on both, and if -- 

MR. BLACKWELL: Your Honor, I don't mean to interfere with 
Your Honor; but may I see the indictment while Your Honor is thinking? 

THE COURT: Certainly (handing the indictment). 

MR. BLACKWELL: Thank you, Your Honor (returning the in- 

-_dictment). 
665 MR. COLLINS: I say to Your Honor with all sincerity I don't see 
how a verdict can possibly stand in this case now. 

THE COURT: Iam not finally passing on it as of this time. I will 
certainly consider it further. But I think it is my duty to instruct them 
further under the charge which I gave, that if they found him guilty as to 
embezzlement, they could not find him guilty as to larceny. Therefore, 
their verdict having been guilty as to count 1, which is embezzlement, 
it could not be guilty as to count 2. And I will of my own volition ask the 





27 | 
Clerk to poll the jury as to count 1 and see what they reply. 
(Counsel having returned to trial tables:) 

THE COURT: Ladies and gentlemen, the Clerk as directed will 
call your individual names; and when he asks you what your verdict is as 
to count 1, you will state whether it be guilty or not guilty, that is, your 
individual verdict. 7 

THE DEPUTY CLERK: Alma M. Zeigler, what say you as to the 
defendant, Emile J. Daigle, on count 1? | 

JUROR ZEIGLER: Guilty. 

THE DEPUTY CLERK: Ralph W. Tobin? 

JUROR TOBIN: Guilty. 

THE DEPUTY CLERK: Rose Tehaan? 

JUROR TEHAAN: Guilty. 

THE DEPUTY CLERK: Willie E. Armwood? 

JUROR ARMWOOD: Guilty. 

THE DEPUTY CLERK: Richard L. Rhodes? 

JUROR RHODES: Guilty. 

THE DEPUTY CLERK: Jeanne Gordon? 

JUROR GORDON: Guilty. 

THE DEPUTY CLERK: John B. Berrier? 

JUROR BERRIER: Guilty. 

THE DEPUTY CLERK: Benjamin A. Jefferson? 

JUROR JEFFERSON: Guilty. 

THE DEPUTY CLERK: Victor L. Chandler? 

JUROR CHANDLER: Guilty. 

THE DEPUTY CLERK: Leslie L. Carico? 

JUROR CARICO: Guilty. 

THE DEPUTY CLERK: William D. Camp? 

JUROR CAMP: Guilty. 

THE DEPUTY CLERK: Mary C. Burke? 

JUROR BURKE: Guilty. 

THE DEPUTY CLERK: The jury has been polled as to count 1 of 
the indictment. 
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THE COURT: Your verdict having been guilty as to count 1, 
namely, the embezzlement charge, the Court's instruction was that your 
verdict as to the second count, namely, grand larceny, was to be not 
guilty. Therefore the Court will set aside the verdict as to count 2, 


namely, grand larceny. 
MR. BLACKWELL: Your Honor, may counsel approach the bench? 
THE COURT: Yes, certainly. 
(At the bench:) 

THE COURT: Yes, sir? 

MR. COLLINS: Your Honor, number one, of course you have made 
the announcement now, and I suppose it cannot be done without the effect 
that has already been accomplished. But I thought when I left the bench 
you were going to poll them on both counts. 

THE COURT: I think the record will show count 1. 

MR. COLLINS: Then I want to object to Your Honor's selecting 
the count on which the guilty verdict is to stand, on the theory that Your 
Honor has made his selection now and you have performed a function of 
the jury. You told them that they should return a verdict of guilty or not 
guilty on one or the other of the counts. Now you are returning a verdict 
of not guilty on the second count. 

THE COURT: All right, sir. I think, Mr. Collins, the record will 
show I stated to them that if they should find him guilty as to count 1, 
which was the embezzlement charge, that they would not go to count 2, 
the larceny charge. But the instruction will speak for itself, and what I 
said here I think was in conformity with that instruction. 

MR. COLLINS: May I be heard on that, Your Honor? 

THE COURT: Certainly. 

MR. COLLINS: My very definite recollection of your instruction 
was that if they found guilty on one they could not find guilty on two. If 
they found guilty on two, they could not find guilty on one. 

THE COURT: All right, sir. The record is the best source. Just 
for my satisfaction, let me see if I can find it. 

MR. COLLINS: May I remind Your Honor we came to the bench 
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afterwards and you further instructed them that they could find guilty 
or not guilty on either count, and they could find not guilty on both counts? 
As you further elaborated, you said, "If you find guilty on one, you can't 
find guilty on the other." 

THE COURT: My specific instruction, if my recollection serves 
me, was if they should find him guilty as to count1l, it was not necessary 
for them to consider count 2, which was larceny. | 

MR. BLACKWELL: That is my recollection. 

THE COURT: But I will rely on the record, of course. We are 
all human. All right, sir. Have you covered all you want at this time ? 

MR. COLLINS: Well, I want to re-pose the motion for the with- 
drawal of a juror. 

THE COURT: All right, sir. I have denied that and I will stand by 


the denial. And I will ask at this time, in view of what has transpired, 
have you any feeling as to whether they should be excused now or come back? 
MR. COLLINS: I want to make my motion apply also to the re- 


maining counts now, on the basis that this situation has so prejudiced 
the situation that the defendant cannot possibly — fair consideration on 
the remaining counts. 

THE COURT: All right, sir. 

MR. BLACKWELL: If Your Honor please, I think the Court's di- 
rection of not guilty on the second count has proved very favorable to the 
defendant, and I feel that the motion should be denied. 

THE COURT: Now then, what is your feeling, Mr. Collins, in 
the light of your objection which has been interposed? Should they be 
permitted to return tonight and further consider, or let them come back 
tomorrow morning and consider it further? 

MR. COLLINS: Whatever Your Honor wants to do on that. I have 
no feeling inthe matter. 

THE COURT: Have you any feeling in the matter, Mr. Blackwell? 

MR. BLACKWELL: I have no feeling in the matter, Your Honor. 

THE COURT: Let me ask them a preliminary question, then. 

Ladies and gentlemen, is there any expectancy -- and I do not 
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desire to hurry you in any particular, of course -- is there any expectancy 
that you may reach a verdict as to the remaining counts soon, or not? I 


mean within a reasonable period of time, or quickly. 
THE FOREMAN: I don't think so, Your Honor. 
(Continuing at the bench:) 

THE COURT: If that be so, I think I will excuse them until tomor- 
row morning. 
| (Counsel having returned to trial tables:) 

THE COURT: Ladies and gentlemen, in view of what you have 
said, the Court will excuse you at this time to return tomorrow morning 
at 9:45 to the same jury room, with this admonition: Speak to no one 
about the case, permit no one to speak to you about the case, do not while 
you are out of the jury room speak even among yourselves, ignore it if 
by chance anything appears in the newspapers relating to this case, or, 
more remotely, on the air. In other words, your time to deliberate will 
be when you go back to the jury room. 

Is there any further admonition from either counsel? (No response. ) 

There being nothing further, you are exaised to return tomorrow 
morning for further deliberation. 

(Accordingly at 6:17 p.m. the jury was exaised to return 
at 9:45 tomorrow morning, Friday, February 15, 1957, for further de- 
| liberation. ) 

(At the bench:) 

MR. COLLINS: Your Honor will permit him to stay on bond? 

THE COURT: Oh yes. I will permit him to ramain on bond. I 
think we are all agreed on that. 

MR. BLACKWELL: Yes, Your Honor. 

THE COURT: Tomorrow morning, gentlemen, it may be a further 
instruction is in order in connection with the matter. You needn't answer 
me now, either of you; but maybe tomorrow morning about quarter of ten, 
if you will come to chambers, I will let you know what my reaction is and 
get your reaction. 

MR. BLACKWELL: Very well, Your Honor. 





MR. COLLINS: Okay. 

* * * 

RE - CHARGE 
(The jury being in the box:) 

THE COURT: Ladies and gentlemen, in the light of what trans- 
pired on last evening, the Court has concluded to re-charge you. This of 
course will relate now to the transaction involving one Mrs. Annie May 
Ewers, the counts relating to the Thrasher transaction having previously 
been disposed of. 

It is the duty of the Court to instruct you as to the rules and princi- 
ples of law applicable to the case on trial, and you are bound and obli- 
gated to follow those rules and principles. On the other hand, as I have 
previously said to you, you are the sole judges of the facts and it will 
be for you to determine all issues of fact, from the testimony adduced 
from the witness stand and from reasonable inferences to be deduced 
from proven facts. In other words, you are the sole judges of the facts. 

Government counsel and defense counsel have the right to make 
opening statements indicating to you what they hope to be able to show 
for their particular side, and at the conclusion of the case to sum up, as 
we say, what they believe they have in fact been able to show. Statements 
of Government counsel or defense counsel or the Court do not constitute 
evidence. Therefore, if your recollection be at variance with any one 
of the three of us, it will be your recollection which will control. 

The mere fact that a defendant has been indicted, as indicated by 
the sheet of paper which I have shown to you, is not to be construed by 
you as evidence in the case. It is not. The sole function of an indictment 
is to advise the defendant of the charge or charges which he must face 
when the case comes on for trial. It is not evidence. 

Every defendant in a criminal case is presumed to be innocent, and 
this presumption of innocence attaches to a defendant throughout the trial. 
He is not required to prove himself innocent or to produce evidence on the 
subject. 

The burden of proof is on the Government to prove the defendant 
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guilty beyond a reasonable doubt. And unless the Government sustains 


this burden and proves beyond a reasonable doubt that the defendant com- 
mitted the crime with which he is charged, and each essential element 
thereof, you must find him not guilty. You may not speculate or con- 
jecture as to his guilt; but you may, as I have already said, draw all 
reasonable inferences from facts which are proved. 

I made use of the term "reasonable doubt." It does not mean any 
doubt whatsoever. Proof beyond a reasonable doubt is proof to a moral 
certainty and not necessarily proof to an absolute or mathematical cer- 
tainty. By a reasonable doubt, as the name implies, is meant a doubt 
based on reason, not any whimsical or capricious conjecture. Itisa 
doubt which is reasonable in view of all the evidence. 

Therefore if after an impartial comparison of all the evidence you 
can candidly say that you are not satisfied of the guilt of the defendant, 
then you have a reasonable doubt. But if after such impartial comparison 
and consideration of all the evidence, and after weighing the presumption 
of innocence that exists in favor of the defendant, you can truthfully say 
that you have an abiding conviction of the defendant's guilt, such as you 
would be willing to act upon in the more weighty and important matters 


7 relating to your personal affairs, then you have no reasonable doubt. 


I have said to you that you are the sole judges of the facts. It 
necessarily follows therefrom that you too are the sole judges of the 
credibility of the various witnesses who appear before you. In determin- 
ing whether to believe the testimony of any witness and in weighing his 
testimony you may consider his demeanor on the stand, his manner of 
testifying, whether he impresses you as having an accurate memory and 
recollection, whether he impresses you as a truth-telling individual, his 
apparent candor and fairness or lack of it, the interest he has in the 

result of the trial of the case, if any, his bias and prejudice for or against 
the defendant, if any be shown, and his opportunity of knowing the facts 

_ and circumstances to which he has testified. And from all the facts and 
circumstances it is your duty to give the proper weight to the testimony 
of each and every witness who has testified before you. 





717 


33 

You are further instructed that while the law makes the defendant 
a competent witness, yet you have the right to take into consideration his 
situation and interest in the result of your verdict, and all the circum- 
stances which surround him, and give to his testimony such weight as in 
your judgment you deem it fairly entitled to. 

If you should find that any witness, whether for the Government or 
the defense, knowingly testified falsely as to any material fact about 
which he could not have been mistaken, you are at liberty, if you deem it 
wise to do so, to disregard the entire testimony or any part of the testi- 
mony of such witness, except where corroborated by other, credible 
testimony. 

There has been introduced testimony with reference to the good 
character or good reputation of the defendant. Evidence of good char- 
acter, like other types of testimony, should be considered by you in con- 
junction with all the other evidence before you. The evidence of an es- 
tablished good character and reputation may be sufficient that it alone may 
justify an acquittal, although without it the other evidence would be con- 
vincing. 

We then come to the law as it applies to this particular case. At 
the very outset I must instruct you that the defendant is not charged with 
incompetency or inefficiency in connection with the performance of his 
function as secretary-treasurer of the relief association, but rather 
with specific criminal offenses. The mere fact that he may not have 
functioned in his position in the most efficient or intelligent manner is not 
proof of guilt as to the criminal charges laid against him. 

Now what are the offenses charged? I shall summarize them in 
so far as they relate to the remaining charges or counts which you have 
for your consideration, namely, those relating to the Ewers transaction. 
And they are counts 5, 6, 7 and 8. } 

Count 5 charges that the defendant embezzled $500 in money, 
property of the association, at this time known as the Firemen's Family 
and Fraternal Relief Association, which had come into the defendant's 
possession by virtue of his employment as agent, clerk or servant of the 
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association. : 
Count 6 charges the defendant with grand larceny of the same $500, . 
property of the association. “1g 


Count 7 charges the defendant with forging the check dated April 10, 
1956, in the sum of $500, payable to Annie May Ewers, with the intent to 





defraud. 
Count 8 charges the defendant with uttering or passing this same 
718 check, knowing it to be forged. 
I have briefly summarized the indictment in so far as the counts as 


which you will still have for your consideration. I repeat to you that the 





indictment will be given to you and you may take it to the jury room when 
you retire. 

I have said that the defendant is charged with embezzlement under 
count 5. The statute on which this charge is based, in so far as pertinent ! 





to your inquiry, reads: 

If any agent, attorney, clerk or servant or a private person or co- 
partnership, or any officer, attorney, agent, clerk or servant of any <2 
association or incorporated company, shall wrongfully convert to his own 
use or fraudulently take, make away with or secrete, with the intent to 
convert to his own use, anything of value which shall come into his pos- 3 
session or under his care by virtue of his employment or office, whether 
the thing so converted be the property of his master or employer or that ; 
of any other person, copartnership, association or corporation, he shall 
be deemed guilty of embezzlement. “¢ 

So in the case on trial, in order for you to find the defendant guilty ™ 
of embezzlement, you must find that the Government has proved beydnd. 
a reasonable doubt all of the following elements: 

One, that the defendant was the agent, clerk or servant of the as- 


719 sociation. 
Two, that the money alleged to have been taken by him came into his 
possession or custody by virtue of his employment or office. t 
Three, that he took the money. . 


Four, that he did so with the intent to convert it to his own use. 
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And five, that he did so without the consent of the association. 

As to the first element, that the defendant was the agent, clerk or 
servant of the association, there is no dispute that the defendant was the 
association's secretary-treasurer at the particular times in question, and 
as such he would be the agent of the association. 

As to the second element, that the money alleged to have been taken 
by the defendant came into his possession or custody by virtue of his 
employment or office, you are instructed that the funds of the association 
would be in the defendant's constructive possession while they were on 
deposit at the bank subject to his checking them out. 

If you should find the defendant drew out some of the association's 
money from the bank by means of the wrongful use of his authority to 
draw checks, and converted the money thus procured to his own use, the 
circumstance that another person was used as an intermediary in pro- 
curing the money from the bank would not alter the essential character 

of the transaction or, in other words, would not change the fact 
that the defendant took funds of the association by virtue of his office. 

As to the third element, that he took the money described in the 
indictment, it is sufficient if you find the defendant took any part of the 
sum described in the indictment. 

In this case it is not denied the defendant paid over $100 to the payee 
named in the check, and you are further instructed that it would be suf- 
ficient to satisfy this element if you should find the defendant took the 
balance of the proceeds of the check. 

As to the fourth element, that the defendant took the money with 
intent to convert it to his own use, although the Government must prove 
that the defendant took the money with the intent to convert it to his own 
use, that is, to deprive the rightful owner of it permanently, this intent 
need not be proved directly. Ordinarily intent cannot be proved directly, 
as it is not humanly possible to read or see the operations of the mind of 
another human being. Ordinarily, therefore, intent must be inferred 
from the circumstances or from the nature of the act itself, and a person 
is presumed to intend the natural and probable consequences of his act. 
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The fifth element, that he did so without the consent of the owner 

of the property, needs no explanation. 

If as to count 5 you should find the Government has failed to prove 
any one or more of the essential elements I have enumerated, beyond a 
reasonable doubt, then you must find the defendant not guilty under that 
count. If, however, you find the Government has proved, as to count 5, 
all of the elements I have enumerated, then you may find the defendant 
guilty of embezzlement as charged in that count. There is no dispute as 
to the amount of money here involved. 

In connection with this transaction, the Ewers transaction, the de- 
fendant is charged alternatively with grand larceny of the same money, 
under count 6. The section of the code dealing with grand larceny, in so 
far as again pertinent to your inquiry, reads: 

Whoever shall feloniously take and carry away anything of value of 
the amount or value of $100 or upward shall be punished as provided by 

the statute. 

The words "feloniously take and carry away" mean merely that the 
property must have been unlawfully taken by the defendant from the pos- 
session of another with the intent to appropriate it permanently to his 
own use. 

The basic distinction between embezzlement and larceny is the 
manner in which possession is acquired. In embezzlement a person con- 
verts or appropriates to his own use something which has lawfully come 
into his possession or care as agent or employee. But in larceny the 

722 person converts something which he has acquired unlawfully. 

Therefore if you should find the defendant guilty of embezzlement, 
under count 5, you cannot find him guilty under count 6, and you would in 
such situation return a verdict of not guilty as to count 6. 

If, however, you should find the defendant not guilty under the em- 
bezzlement count, you will then consider whether the Government has 
proved him guilty of grand larceny in the Ewers transaction. 

In order for you to find the defendant guilty of grand larceny under 
count 6, if you reach that count, you must find the Government has proved 
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beyond a reasonable doubt the following essential elements: 

One, that the defendant took the money. : 

Two, that he took it unlawfully. 

Three, that he took it with the intent to sonirant it to his own use. 

And four, that the money was of the value of $100 or more. 

As to the first element, that the defendant took the money, it is 
sufficient if you find the defendant took any part of the sum described in 
the count, and he must have done some act manifesting his intent to ap- 
propriate the money permanently to his own purposes. 

723 As to the second element, that the defendant took the money un- 
lawfully, the money must have been taken without the consent or against 
the will of the owner. Although this count charges the money belonged 
to the association, if you should find the defendant did take the money un- 
lawfully, if would be immaterial whether you believe it was the property 
of the association or the property of the payee named in the check at the 
time when the defendant received the money. | 

As to the unlawfulness of the taking, in many cases of larceny the 
taking is by force or by stealth and without the consent of the owner. But 
there are some cases of larceny where the goods are taken with the con- 
sent of the owner, and such taking may be larceny if the owner's consent 
was procured by some fraud, trick or artifice, the obtainer of such 
property intending at the time to feloniously RE nop eats it to his own use 
and to deprive the owner of it. 

As to the third element, that the defendant took the money with in- 
tent to convert it to his own use, this merely means that he must at the 
time of the taking have intended to deprive the true owner of it permanently. 
Here again you will deduce his intent, if you find the defendant did in fact 
take the money, from all the circumstances and from the nature of his 
act. : 

As to the fourth element, that the money was of the value of $100 
or more, there is no dispute that the money involved in this count was 

724 more than $100. : 

As to count 6, if you should find the Government has failed to prove 


725 


38 
any one or more of the elements of larceny as I have explained them, 
then you must find the defendant not guilty as to such count. If, however, 
you do find as to count 6 that the Government has proved each and every 
one of the elements of grand larceny, you may find the defendant guilty 
under such count. 

And you are instructed as a matter of law that the fact that a de- 
fendant charged with a crime makes restitution is no defense to a criminal 
prosecution, and therefore that issue should be ignored by you. 

In determining whether the defendant had the intent permanently 
to deprive the true owner of the property, in connection with either the 
embezzlement or the grand larceny count, you may consider all the cir- 
cumstances surrounding the transaction, before, at the time, and after 
the defendant got the money. If, however, as to either count you should 
find that the defendant did take the money and at the time he took it he 
did have the intent to deprive the true owner of the money permanently, 
then you would find the particular offense charged was committed then and 
there by the defendant, whether it be embezzlement or larceny, depending 
on whether he acquired possession or custody of the money lawfully or 
unlawfully; and the mere fact that the money thereafter was paid over 

properly would not affect the defendant's criminal responsibility. 

We now come to counts 7 and 8, which charge the offense known to 
the law as forgery and uttering. The pertinent part of the statute on 
which these two counts are based reads: 

Whoever, with the intent to defraud or injure another, falsely makes 
or alters any writing of a public or private nature, which might operate 
to the prejudice of another, or passes, utters or publishes, or attempts 
to pass, utter or publish, as true and genuine, any paper so falsely made 
or altered, knowing the same to be false or forged, with the intent to 
defraud or prejudice the right of another, shall be punished as therein- 
after provided. 

Count 7 of the indictment charges the offense of forgery. The of- 
fense or crime of forgery is where one, with intent to defraud or injure 
another, falsely makes or alters any writing of a public or private nature 
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which might operate to the prejudice of another. The essential elements 
of the offense charged in count 7, which the Government must prove be- 
yond a reasonable doubt in order for you to find the defendant guilty under 
that count, are: 

One, that the check here involved was pteigd made or altered. 

Two, that it was so falsely made or altered by the defendant. 

Three, that the defendant so acted with the intent to defraud. 

And four, that the falsely made check was apparently capable of 
defrauding. 

As to the first element, that the check was falsely made or altered, 
it is not necessary that the whole instrument in writing be falsified, but 
merely that it contain some material mulsrepresentarion of fact or situa- 
tion. ! 

As to count 7, charging the offense of company, if you should find the 
defendant inserted the amount of $500 on the check naming Mrs. Ewers as 
payee, and did so after Mrs. Ewers had endorsed the check and he had 
paid over $100 to her, then you would find there was a misrepresentation 
and false making, because the check purported to have paid $500 to Mrs. 
Ewers when in fact Mrs. Ewers received only $100. 

If on the other hand you should find the Government has failed to 
prove the amount of the check was inserted after Mrs. Ewers endorsed 
the check, then you would find as to count 7 that the Government has 
failed to establish an essential element, namely, that of false making. 

The second element, that the check was falsely made by the de- 
fendant, needs no definition. 

As to the third element, the intent to defraud, to defraud is to de- 
prive of some right, interest or property by deceit, or to cheat. It is 

not necessary for you to find that anyone was actually defrauded, 
or that the defendant had the intent to defraud any particular person. It 
might be either an individual, an association, or a bank. All that is re- 
quired is that there have been intent to defraud someone. 

Fraudulent intent is not to be presumed from the mere making of a 
false instrument. However, the intent to defraud need not be proven 
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directly, but may be inferred by the jury from all the circumstances. It 
may be gathered from some affirmative act, such as knowingly passing 
a false check, or from the existence of other circumstances from which the 


criminal intent may be inferred. And a person is presumed to intend the 
natural and probable consequences of his act. 

The fourth element, that the falsely made check was apparently 
capable of defrauding, really needs no explanation. 

If you should find that the Government has proved beyond a reason- 
able doubt each and all of the essential elements of the crime of forgery, 
as I have enumerated them to you as to count 7, then you may find the de- 
fendant guilty under that count. If, however, you find the Government 
has failed to prove beyond a reasonable doubt any one or more of the 
essential elements as to count 7, then you must find the defendant not 
guilty as to count 7. 

If you should find the defendant not guilty of forgery under count 7, 
then you will find the defendant not guilty as to count 8, which charges the 
uttering of that same check. If, however, you should find the defendant 
guilty of forgery under count 7, then you will consider whether he has 
also been proved guilty of uttering the forged check under count 8. 

Uttering is where a person passes, utters or publishes as true and 
genuine any paper falsely made or altered, knowing the same to be false 
or forged, with the intent to defraud or prejudice the right of another. 
The essential elements of the offense charged in count 8 which the Govern- 
ment must prove beyond a reasonable doubt in order for you to find the 
defendant guilty under that count are: 

One, that the check in question was falsely made or altered. 

Two, that the defendant passed the check at the bank, representing 
it to be true and genuine. 

Three, that he did so knowing it was falsely made. 

Four, that he did so with the intent to defraud. 

The first element, that the check was falsely made or altered, is 
the same as I have heretofore explained to you with reference -- I will 
come back to that, ladies and gentlemen. 
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The second elementis merely that the defendant presented the 


check for payment, representing it to be true and genuine. 

As to the third and fourth elements, that the defendant knew the 
check was falsely made and that he acted with the intent to defraud, both 
knowledge and intent, or lack of it, must be determined by the jury from 
a consideration of all the circumstances surrounding the alleged trans- 
action as shown by all the testimony in this case. : 

I said to you that the first element is that the check in question 
was falsely made or altered. I have previously defined that element to 
you in connection with count 7 of the indictment. | 

If you should find that the Government has proved beyond a reason- 
able doubt each and all of the essential elements of uttering, as I have 
defined them to you, with reference to count 8, then you may find the de- 
fendant guilty under such count. If, however, you should find the Govern- 
ment has failed to prove beyond a reasonable doubt any one or more of 
these essential elements as to count 8, then you will find the defendant 
not guilty under such count. 3 

As to the four counts which you have now for your consideration, 
all four relating to the Ewers transaction, more particularly counts 5, 

6, 7 and 8, your verdict as to each of them may be guilty or not guilty. 
But to repeat, as Ihave already said, you may find the defendant guilty 
of either embezzlement or grand larceny as to the Ewers transaction, 

if you should find the Government has proved the elements of either 
offense; but you may not find the defendant guilty of both embezzlement 
and grand larceny as to such transaction. You may find the defendant 
guilty of forgery and uttering, as well as guilty of embezzlement or 
larceny, if you should find the Government has proved all the elements of 
forgery and uttering beyond a reasonable doubt, in addition to proving 
either embezzlement or larceny. 

Do counsel desire to come to the bench? 

(At the bench:) 

MR. COLLINS: If the Court please, I would like to put my position 

in two respects, if I may. 
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THE COURT: Yes, certainly. 

MR. COLLINS: Apparently there must have been a misunderstand- 
ing as we left your chambers, because the last thing I asked you was if 
you were going to call us to the bench before you charged, and I under- 
stood you would. 

THE COURT: You don't have to debate that. 

MR. COLLINS: In other words, there are two phases to the po- 
sition I would like to take at this time. 

THE COURT: Yes, sir. 

MR. COLLINS: In other words, the first position -- 

THE COURT: What I intended to say, Mr. Collins, is I want you in 
no wise prejudiced by not having been called to the bench. 

MR. COLLINS: And you told me to spread it on the record. 

THE COURT: Yes, sir. 

MR. COLLINS: So in this first phase I want to discuss -- and it 
will be now nunc pro tunc -- 

THE COURT: But as of the -- 

MR. COLLINS: Before you started charging the second time. 

THE COURT: Yes, sir. 

MR. COLLINS: I want to say on behalf of the defendant that I object to 
the Court's re-charging of the jury. And I do it on the basis that the effect 
of it, as I conceive it, must inescapably be to prejudice the jury as to its 
consideration of the last four counts. 

Moreover, that I object to the charging and to the re-submission of 
this matter to the jury, on the basis that the incident that occurred last 
night by way of the verdicts returned on counts 1 and 2, and the things 
that transpired in connection therewith, namely, one, the polling by the 


Court of the jury as to count 1; and then, without a polling as to count 2, 
directing that their verdict as to the second count should be not guilty -- 
it being my position that the verdicts as announced indicated beyond ques- 
tion the lack of comprehension of this jury of the function that had been 

placed in its hands, and further indicated a lack of capacity to fur- 
ther intelligently view the situation in this case. 
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That is my position as far as -- 

ar. THE COURT: Yes, sir. | 
. MR. COLLINS: Now, before I otherwise discuss some of Your 
: Honor's charge to these counts now, I want to say also that as a result of 
what has transpired yesterday -- last night -- by way of Your Honor di- 
recting a judgment of acquittal as to counts 3 and 4, which is the forgery 
and uttering in the Thrasher case, I say to Your Honor now, even in the 
face of the re-submission which I reassert I object to, but doing it I 
. say that Your Honor should direct a verdict of not guilty on the 7th and 
wo! 8th counts, because my position is that Your Honor has indicated the law 
of the case in directing a verdict as to counts 3 and 4 in so far as counts 
7 and 8 are concerned. And my reasons for that are these, Your 
Honor: : 

There is no difference between the factual situation in this case 
applying to 3 and 4and 7 and 8. If I may refresh Your Honor's recol- 
lection on the facts, Mrs. Thrasher said she signed a piece of paper. 


. Therefore the import of what she said is to suggest that whatever was 
- done was put in afterwards and that there wasn't anything else on that 
paper. | 
733 That is identically what Mrs. Ewers said, that she signed the back 


of a check, which she said was a check, but there was nothing on the 
front. : 

Therefore I say to Your Honor, in doing what you did on 3 and 4 
> you have declared the law as well to counts 7 and 8. : 
- THE COURT: I think the record had better speak for that. My 
recollection is that there is a factual difference between them. 

MR. BLACKWELL: Quite a difference, Your Honor. 

MR. COLLINS: There are details that are different, but the ulti- 
mate is not. | 

MR. BLACKWELL: Mrs. Thrasher did not see the face of the check 
. when she signed the back; and Mrs. Ewers did see the face of the check 
and said it was blank, and the defendant has admitted it was blank when 


she endorsed it. 
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THE COURT: All right, sir. 

MR. COLLINS: Now, if the Court please, Your Honor did this on 
two different occasions, I think, with respect tathe respective groups, as 
to both 5 and 6 particularly. While you did charge on the aspect of reason- 
able doubt and proof beyond a reasonable doubt, you said in two different 
instances, "If you find the Government has proved the elements, then you 
can convict.” 

I say that regardless of the fact of the previous definition of reason- 

734 | able doubt and pronouncement about reasonable doubt, the effect i 
is that Your Honor thereby eliminated the fact that a reasonable doubt &. 
would be a factor of proof. A preponderance of evidence would be a 
proving of the elements, but that is not the test in these cases. 

THE COURT: All right, sir. 

MR. COLLINS: Now, you said -- 

THE COURT: Let me say this, Mr. Collins. 

MR. COLLINS: I beg your pardon. 

THE COURT: Excuse me. « 

MR. COLLINS: Yes, sir. : 
) THE COURT: Let me goback here. First as to the embezzlement, 
after I gave the statute, the quote, I said: 

"So in the case on trial, in order for you to find the ib 
defendant guilty of embezzlement, you must find that the ; 

Government has proved beyond a reasonable doubt all of 

the following elements." + 

That is embezzlement. alte 

MR. COLLINS: That is right. But before you leave embezzlement, 
Your Honor, if you read a little bit further, I think you find you said in 
that count, and likewise in the next one, I feel confident, that "If you find 
the Government has proved them, then you can convict, " without anything 


further. 
THE COURT: In other words, you think I ought to say it twice in * 
735 the same place? “ 


MR. COLLINS: Not in the same place. It was some time there- 
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after. I think it could be interpreted as later putting a different test on 
the situation. 

THE COURT: All right. 

MR. COLLINS: I also want to take exception, Your Honor -- 

THE COURT: DidI follow the same pattern -- excuse me -- 
Mr. Collins, as to all? 

MR. COLLINS: I think you did, but Iam not sure. I know you did 
it in the one instance. I think you did it in both instances. 

THE COURT: All right. 3 

MR. COLLINS: With reference to I think it = and it might 
be both, but Iam sure as to 6, Your Honor said that as far as the proof 
of either the embezzlement or larceny -- larceny maybe it was at that 
time, but I know it was one definitely -- without the consent -- 

THE COURT: -- “or against the will of the owner. ot 

MR. COLLINS: No. Wait a minute. 

THE COURT: That was the second element. 

MR. COLLINS: What I meant to say was this, "without the consent" 
-- that is the larceny -- : 

THE COURT: That is right, sir. 

MR. COLLINS: You went on to say that it would make no differ- 

ence whether it was the property of the association or the party 
named in the check. ; 

THE COURT: Yes, that is right. ? 

MR. COLLINS: And I want to take exception in i regard. 

THE COURT: Yes, sir. : 

MR. COLLINS: Now, in discussing the check -- in this instance 
the Ewers check -- Your Honor made the unqualified statement that the 
endorsement on the back of the check that was not filled in was forgery. 

THE COURT: I think I said: : 

"As to count 7, if you should find the defendant inserted 

the amount of $500 on the check naming Mrs. Ewers as payee, 

and did so after Mrs. Ewers endorsed the check and he had 

paid over $100 to her, then you would find there was a 
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misrepresentation or a false making, because the check purported 
to have paid $500 to Mrs. Ewers when in fact Mrs. Ewers had 
received only $100." 
Is that what you are referring to? 
MR. COLLINS: The point Iam making in that connection is that 


Your Honor has completely overlooked the fact that there is testimony 
in this case coming from the defendant that after her endorsement and 
his advice then being as to the correct way to write her name, he filled 
in the check in front of her and that she saw it. 


THE COURT: (Reading:) 
"If on the other hand you should find the Government 
has failed to prove the amount of the check was inserted 
after Mrs. Ewers endorsed the check, then you will find 
as to count 7 that the Government has failed to establish an 
essential element, namely, that of false making." 
MR. COLLINS: My point is that that statement should have been 


supplemented by an indication: 


"Of course if you believe what the defendant said, 
namely, that he filled in the front of the check in her 
presence and discussed it with her, or you have a reason- 
able doubt about the fact." 
THE COURT: All right, sir. 
MR. COLLINS: Now as to both the forgery and uttering counts, 


Your Honor, you approached that as you did in the other situation in dis- 
cussing the aspect of defrauding. You said defrauding either the as- 
sociation or the individual. I want to take exception to that, of course. 


THE COURT: Yes, sir. 
MR. COLLINS: I want to take exception also from this viewpoint, 


Your Honor. In this over-all charge you have made a distinction between 
embezzlement and larceny. I call Your Honor's attention that at the 
outset of this case I made motions for election. I made them at the end 


of the Government's case. I renewed them at the end ofthe entire 


case. And I didn't confine it to larceny or embezzlement. 
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My contention has been right from the beginning that there should 
have been an election as to the theory of the case, as between the three 
theories. So that the distinction Your Honor makes as to forgery and 
uttering, and not being a verdict that has to be considered as against the 
others, in other words, saying that they may convict of forgery or either 
larceny or embezzlement, I suggest to Your Honor is wrong. And of 
course I support my theory on that on the basis of the Ager case and the 
others I brought to Your Honor's attention, in which they say after a con- 
viction of embezzlement that it was forgery. | 

THE COURT: I think the factual situation was different there than 
here. ; 

MR. COLLINS: Of course Your Honor indicated that previously. 

THE COURT: Sure. ! 

MR. COLLINS: I believe that is all I have, Your Honor. 

THE COURT: Now, Mr. Blackwell, do you have anything you want 
to say? | 

MR. BLACKWELL: I have no requests, Your aoe And I am 
satisfied with the Court's instruction. 

THE COURT: My purpose, for clarity, is to btabe that as to each 
essential element, before there may be a finding of guilt as to each of the 
four offenses in the counts, they must be shown beyond a reasonable 
doubt. That is what you desire, Mr. Collins? : 

MR. COLLINS: Well, I think Your Honor should go further than 
that, in the sense that at one point -- 

THE COURT: Do you want me to a tile as to each one of 
these? 

MR. COLLINS: No indeed. At some point in the charge it has been 
indicated or suggested that, I said, "If you find that the Government has 
proved the elements, then you can convict.'"' You will understand what I 
meant by that. 

THE COURT: All right. 

MR. COLLINS: That is only a -- 

THE COURT: I understand. I think I can do it. Now I am disposed, 





48 
Mr. Blackwell, to supplement what I have said with reference to count 7, 
inasmuch as I gave one side of it, to give the other side of it. I will re- 
peat this part with reference to 7, saying that if they do believe that the 
defendant filled in the amount of the check in front of her, after the sig- . 
nature, with her knowledge, or they have a reasonable doubt with refer- 
ence to it, then it would not be forgery. I have told them the other side 
of it. Y 
740 MR. BLACKWELL: Yes, Your Honor. I think you have instructed 

in substance that the filling in of an instrument, filling it in, would be ay 
forgery. Let's see, now. You have filling in of the instrument on a | 
genuine signature, and without the authority or consent of the maker or 
the person who did place his signature on the instrument. So that does 
constitute fraud. 

THE COURT: What Mr. Collins is talking about is where I said ¥ 
with reference to count 7: | 

"If you should find the defendant inserted the amount of 

$500 on the check naming Mrs. Ewers as payee, and did so 

after Mrs. Ewers had endorsed the check and he had paid 

over $100 to her, then you would find there was a misrepresentation 

and false making, because the check purported to have paid $500 

to Mrs. Ewers when in fact Mrs. Ewers received only $100." i 

And then he suggests, and I think properly, "If you feel the defendant ‘ f 


did fill in the check, in front of her and with her knowledge, or that the “ 
Government failed to show beyond a reasonable doubt that that was not a " 
fact” -- 


All right, gentlemen. Is that what you have in mind? 
All right, gentlemen. Is that all? 
MR. BLACKWELL: That is all. 


741 (Counsel having returned to trial tables:) i 
THE COURT: Counsel have suggested two or three things to the - 
Court by way of clarification as to the charge I have attempted to give t 
you, ladies and gentlemen. * 


I have said to you that there are four crimes charged here, that 
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the indictment alleges four crimes. I have dealt with them one by one, 
starting with embezzlement and down through the four. When I have 
stated to you the statute on which the crime was based, I have stated to 
you that there were certain essential elements which the Government 
must prove beyond a reasonable doubt before you may find the defendant 
guilty as to such charge or the other charges. At the end I may not have 
repeated that in order for the jury to find the defendant guilty, you must 
find each of those essential elements proven beyond a reasonable doubt. 
The law is that before you can find a defendant builty as to any one of the 
counts, you must find the Government has proven beyond a reasonable 
doubt each of the essential elements of each offense which is charged, 
before there may be a verdict of guilty. : 

That is the first one. Now the second one deals with count 7. I 
said to you this: 

As to count 7, if you should find the defendant inse rted the amount 
$500 on the check, naming Mrs. Ewers as payee, and did so after Mrs. 
Ewers had endorsed the check and he had paid over $1 00 to her, then you 

would find that there was a misrepresentation and false making, 
because the check purported to have paid $500 to Mrs. Ewers when in 
fact Mrs. Ewers had received only $100. | 

If, however, you believe from the evidence in this case that Mrs. 
Ewers did sign the check before it was filled in, but you also find from the 
evidence that after the signature and at that particular time the check was 
filled in in the presence and with the knowledge of Mrs. Ewers, then 
that element would not be satisfied, or if you have a reasonable doubt as 
to whether it was so filled in, then that element we not be satisfied, 
and your verdict would be not guilty. : 

Does that cover the point, then, Mr. Collins? 

MR. COLLINS: Yes, sir. 

MR. BLACKWELL: The Government is satisfied. 

THE COURT: If there is nothing further, then, ladies and gentle- 
men, it now becomes your duty to retire again to further consider and 


decide the case. You of course realize that your verdict in this case 
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must be unanimous as to each count. 

I repeat to you that your verdict may be guilty of embezzlement, 
or not guilty; but if you find the' defendant guilty of embezzlement, then you 
cannot find him guilty of grand larceny. If you find him not guilty of em- 
bezzlement, then you have for your consideration the offense of grand 

larceny. But you cannot find the defendant guilty as to both em- 
bezzlement and grand larceny. 

There being nothing further -- 

MR. BLACKWELL: The Government is satisfied. 

THE COURT: There being nothing further, then you may retire 
to further consider and decide. 

(Accordingly at 10:49 a.m. the jury retired to further con- 
sider of its verdict. ) 


(At 12:32 p. m. :) 
VERDICT OF THE JURY 
THE DEPUTY CLERK: Mr. Foreman, has the jury reached a 
verdict on count 5 of the indictment ? 
THE FOREMAN: Yes, we have. 
THE DEPUTY CLERK: What say you as to the defendant on count 


THE FOREMAN: Not guilty. 

THE DEPUTY CLERK: Count 6? 

THE FOREMAN: Not guilty. 

THE DEPUTY CLERK: Count 7? 

THE FOREMAN: Not guilty. 

THE DEPUTY CLERK: Count 8? 

THE FOREMAN: Not guilty. 

THE DEPUTY CLERK: Members of the jury, your Foreman says 
that you find the defendant not guilty on counts 5, 6, 7 and 8 of the in- 

744 dictment, and that is your verdict so say you each and all. (Jurors 

responded affirmatively. ) 

Ladies and gentlemen, you are excused until Monday morning at 
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9:45. | 
THE COURT: Will counsel come to the bench a minute, please. 

(At the bench:) : 
THE COURT: Unless you have some reason which I don't know, 
which I will consider, I will permit this man to stay on bond. 

MR. BLACKWELL: If Your Honor please, we have no reason to 
believe that the defendant would not be present when needed again. He 
is, I understand, a reputable citizen and has no criminal record, and we 
have no objection to his remaining on bond. 

THE COURT: As I think both of you know, it is my practice to 
commit. But I think the circumstances are such here that I would rather 


more fully consider the matter, and I will permit him to stay on bond. 
* * * * * % 
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No. 13,785 
QUESTIONS PRESENTED 


Appellant was indicted in eight counts, four covering 
each of two separate transactions. He was charged with 
larceny, embezzlement, forgery, and uttering of two checks 
belonging to the Firemen’s Family Relief Association, of 
which he was Secretary-Treasurer. In charging the jury 
the court instructed that with respect to the larceny and 
embezzlement counts, they could find appellant not guilty 
of either or both, but could only find him guilty of one or 
the other. When the jury returned a verdict of guilty of 
both embezzlement and larceny with respect to the same 
check, the court polled the jury on the first count (embezzle- 
ment) and when the jury all answered guilty, the court 
entered a not guilty verdict on the second count. 

In the opinion of appellees the following questions are 
presented: 


1. Must the prosecution elect which of two counts to pre- 
cede upon, or is it proper to present all the evidence and 
leave it up to the jury, with proper instructions, to deter- 
mine which crime if any has been committed under the 
facts as presented? 


2. Although the indictment charged that the stolen check 
belonged to the Association, the evidence showed that it 
might have become the property of the payee. If this be 
so, does such variance in any way affect the rights of 
appellant to his prejudice? 


3. Did the court usurp the jury’s function when, after 
receiving a verdict of guilty on the first count, it directed 
a verdict of not guilty as to the second count? 





Counterstatement of the Case 
Statute Involved 
Summary of Argument 
Argument: 
I. No Election As To Count I Or II Was Required 
II. There Was No Fatal Variance 
III. The Court’s Action In Directing A Verdict On Count II 


Conclusion 


TABLE OF CASES 


Anderson v. United States, 294 F. 593 (2nd Cir. 1923) 

Berger v. United States, 295 U.S. 78 (1935) 

Bernhardt v. United States, 169 F. 2d 983, 185 (6th Cir. 1948), 
cert. denied, 355 U.S. 903 

Borum v. United States, 284 U.S. 596 (1932) 

Cartwright v. United States, 146 F. 2d 133 (5th Cir. 1944) .. 

Cromer v. United States, 78 U.S. App. D.C. 400, 142 F. 2d 697 
(1944), cert. denied, 322 U.S. 760 

Davis v. United States, 32 App. D.C. 126 (1911) 

Dobbins v. United States, 81 U.S. App. D.C. 218, 157 F. 2d 257 
(1948) 

Dunn v. United States, 284 U.S. 390 (1932) 

England v. United States, 174 F. 2d 466 (5th Cir. 1949) 

Evans v. United States, 98 U.S. App. D.C. 122, 232 F. 2d 379 
(1956) 

Fulton v. United States, 45 App. D.C. 27 (1916) 

Gillars v. United States, 87 U.S. App. D.C. 16, 182 F. 2d 962 
(1950) 

Griffin v. State, 18 Ohio St. 488 (1868) 

Heath v. United States, 209 F. 2d 318 (9th Cir. 1954) 

Shiflett v. Welch, 161 F. 2d 933 (4th Cir. 1947), cert. denied, 
De eke C1) & iu bss OER Cewa wd ee Ramis See ere yer re 


7 





Index Continued 


State v. Friedman, 98 N.J.L. 577, 120 Atl. 8 (1922) 
United States v. DiMatteo, 169 F. 2d 798 (3rd Cir. 1948) .... 7,8 
United States v. Dolterweich, 320 U.S. 277 (1943) 


OTHER REFERENCES 
Federal Rules of Criminal Procedure: 
Rule 29(a) 


Rule 29(b) 
Rule 52 (a) 





nited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13,785 


Emme J. Datcie, Appellant, 
Vv. 


Unirep Srates or America, Appellee. 





Appeal from the United States District Court for the 
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BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On October 29, 1956, appellant was indicted in eight 
counts with larceny, embezzlement, forgery, and uttering. 
The first four counts charged the four crimes in connection 
with a check made out to Mrs. Thrasher; the latter four 
with a check made out to Mrs. Ewers. As the jury re- 
turned a verdict of guilty on Count 1 only (embezzlement), 
that is the only count involved in this appeal (J.A. 1). 
Appellant was sentenced to serve from 1 to 3 years im- 
prisonment on March 25, 1957, which sentence was sus- 
pended and appellant was placed on probation (R. 705). 
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Appellant, a Captain in the Fire Department, was the 
Secretary-Treasurer of the Firemen’s Family and Fra- 
ternal Relief Association from 1949 to 1956. On March 
10, 1954, Mr. Thrasher, a member of the Association, died 
leaving his wife surviving him. On August 10, 1954, appel- 
lant went to Mrs. Thrasher’s home and informed her that 
she was entitled to certain death benefits from the Asso- 
ciation, and gave her a folded piece of paper to sign. Upon 
signing the paper, Mrs. Thrasher was given $100 by appel- 
lant who did not inform her that any more money was due 
her (R. 108). At trial this folded piece of paper was 
introduced into evidence, which was a check made out to 
Mrs. Thrasher. An expert testified that the figure ‘‘1”’ 
had been changed to a ‘‘6’’ so that while the check was 
originally made out for $100, it was at some subsequent 
time changed to $600. Testimony showed that the check 
cleared the American Security and Trust Company bank 
in the amount of $600 on August 12, 1954. The records of 
the Association as prepared by appellant indicated that 
Mrs. Thrasher had been paid in full the sum of $600 on 
August 12, 1954. 

On April 18, 1956, a year and a half later, appellant 
again went to the home of Mrs. Thrasher and gave her an 
envelope containing $600 which he told her was the balance 
due her from the Association. He also told her that if any- 
one asked her when she had received this additional money, 
she was to say that she had had it a long time (R. 109). 
This latter visit was made shortly after some difficulty 
arose with respect to the payment of a similar claim to 
Mrs. Ewers. 


STATUTE INVOLVED 
22 D.C. Code § 1202 (1951) provides: 


“If any agent, attorney, clerk, or servant of a pri- 
vate person or copartnership, or any officer, attorney, 
agent, clerk, or servant of any association or incor- 
porated company, shall wrongfully convert to his own 
use, or fraudulently take, make way with, or secrete, 
with intent to convert to his own use, anything of 
value which shall come into his possession or under 
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his care by virtue of his employment or office, whether 
the thing so converted be the property of his master 
or employer or that of any other person, copartner- 
ship, association, or corporation, he shall be deemed 
guilty of embezzlement, and shall be punished by a fine 
not exceeding one thousand dollars, or by imprison- 
ment for not more than ten years, or both: * * *”’ 


SUMMARY OF ARGUMENT 


Appellant was charged with both larceny and embezzle- 
ment with respect to the check involved. Not knowing ex- 
actly what the evidence would show, the Government was 
not required at the outset to elect on which crime it would 
seek a conviction. In charging the jury, the court in- 
structed that they could not return a verdict of guilty on 
both counts, but did explain the elements of both and left 
it up to the jury as the fact finders to determine which of 
the two crimes, if either, had been committed. A mutually 
exclusive instruction is proper. 

Whether the embezzled money belonged to the Associa- 
tion as charged in Count I or belonged to the payee of the 
check, Mrs. Thrasher, does not show a fatal variance in 
the evidence. The amount of money involved was speci- 
fied, and appellant had sufficient information to make his 
defense. He was clearly protected from double jeopardy, 
and the fact that title to the money may have passed from 
the Association to the payee does not constitute prejudice 
to appellant. 

The court instructed the jury that they could not return 
a guilty verdict on both Counts I and II, charging embezzle- 
ment and larceny. When the jury did return a verdict of 
guilty on both counts, the court refused to accept the 
verdict on the second count and directed that a judgment of 
acquittal be entered. The court had proper authority to 
so direct the verdict and clearly appellant was in no way 
prejudiced by the judgment of acquittal on the second 
count, which carried a greater sentence than must be im- 
posed under the crime charged in Count I. 
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ARGUMENT 
L 
No Election as to Count I or II Was Required 


Appellant argues that the court erred in not requiring 
the prosecution to elect whether it would proceed on the 
larceny charge or the embezzlement charge. Only one 
transaction was involved and it was not certain whether 
the totality of the evidence would show that appellant com- 
mitted ‘larceny by trick or embezzlement upon Mrs. 
Thrasher or embezzled the money from the Association. 
There was no question as to the amount of money taken; 
the only question was in whose possession it was when it 
was taken. Appellant makes no claim that the instructions 
on the two crimes were not thorough and complete. 

Whether to require the prosecution to make an election 
between two inconsistent counts is a matter of discretion 
with the trial court. See Rule 14, F.R. Crim. P. Dobbins 
v. United States, 81 U.S. App. D-C. 218, 157 F.2d 257 
(1948). When the case went to the jury, there was evi- 
dence which could support either the first or second count 
so it was properly left up to the jury to make the factual 
determination. Fulton v. United States, 45 App. D.C. 27, 
41 (1916). 


IL 
There Was No Fatal Variance 


Appellant argues that there was a fatal variance be- 
tween Count I and the proof adduced at trial. In its 
charge the court told the jury (J.A. 11): 


‘‘Although each of these charges the money be- 
longed to the Association, if you should find the 
defendant did take the money unlawfully, it would be 
immaterial whether you believe it was the property 
of the Association or the property of the payee named 
in the check at the time when the defendant received 
the money.”’ 





B) 


In support of his contention that the variance in this case 
was fatal, appellant cites the Heath! and Cartwright* cases. 
In both of those cases the crime charged was theft of 
government property. The crime was not brought under a 
general larceny statute. Therefore, ownership by the 
United States was a necessary element of the crime, while 
no such requirement exists in the present case. 

It is well settled that every variance is not fatal, but 
only one which affects the accused’s substantial rights. 
In Berger v. United States, 295 U.S. 78, 82 (1935), the 
Supreme Court said: 


‘‘The true inquiry * * * is not whether there has been 
a variance in proof, but whether there as been such 
a variance as to ‘affect the substantial rights’ of the 
accused. ”’ 


Also see England v. United States, 174 F.2d 466, 468 (5th 
Cir. 1949); Cromer v. United States, 78 U.S. App. D.C. 
400, 142 F.2d 697 (1944), cert. denied, 322 U.S. 760. It is 
clear from the record that appellant was in no wise prej- 
udiced nor were his substantial rights affected from any 
variance that existed concerning ownership of the embezzled 
money. 


TI. 


The Court’s Action in Directing a Verdict on Count II 
Was Proper 

Appellant alleges that the trial court invaded the pro- 
vince of the jury by directing a not guilty verdict on Count 
II (larceny). The Government’s answer to this contention 
is three-fold: (1) Counts I and II are not necessarily in- 
consistent; (2) the court was within its authority in direct- 
ing a judgment n.o.v. at any time; and (3) appellant was 
in no way prejudiced. 

At the behest of appellant the court instructed the jury 
that they could not return a verdict of guilty on both the 


1 Heath v. United States, 209 F.2d 318 (9th Cir. 1954). 
2 Cartwright v. United States, 146 F.2d 133 (5th Cir. 1944). 
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first and second counts, but only on one. Sufficient evi- 
dence had been adduced to support either count, so the 
court correctly left it up to the jury to determine on which 
crime to convict. Had the jury found that the money 
in question belonged to Mrs. Thrasher, but was in appel- 
lant’s possession as treasurer of the Association, they 
might have thereupon found him guilty of embezzlement 
from the Association and larceny by trick from Mrs. 
Thrasher. Had this been the reasoning of the jury, their 
verdict was not inconsistent. However, the court did not 
accept the verdict, but after polling them on the first count, 
the court directed a verdict on the second count. 

Under Rule 29(a) of the Federal Rules of Criminal Pro- 
cedure, the trial court may direct a verdict at the close of 
the evidence if such evidence does not support the offense 
charged. Under section (b) of this Rule, the court may 
direct a verdict of acquittal even after the jury has returned 
its verdict. Consequently, the court’s action in directing 
a judgment of acquittal on Count II after the jury had been 
polled on Count I and had individually found appellant 
guilty on the first count was proper under the Rules. 

However, even assuming that the verdicts were com- 
pletely inconsistent,> and that a verdict of guilty on only 
one of the two counts could have been properly returned, 
the court could have refused to accept their verdicts and 
sent the jury back for further deliberations. What preju- 
dice flowed from the action that the court instead fol- 
lowed? The verdict as returned manifestly indicated that 
the jury felt that appellant was guilty of some crime. 
Clearly appellant was not prejudiced by having a directed 
verdict on the second count, thereby exonerating him on 
that charge. Likewise there was no error in accepting a 
verdict of guilty on the first count. By directing a verdict 
the trial court avoided the error found to exist in the 


3‘“A jury need not be consistent.’’ Gillars v. United States, 87 U.S. App. 
D.C. 16, 21, 182 F.2d 962 (1950) and cases cited therein. 
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Davist and Fulton® cases wherein this Court held it to be 
error to allow two guilty verdicts to stand on counts charg- 
ing distinct and inconsistent offenses. By accepting the 
guilty verdict on Count I and directing judgment on Count 
II,® the court acted favorably toward appellant since the 
offense charged in the second count carries a greater 
minimum sentence.’ 

In support of his contention, appellant relies on United 
States v. DiMatteo, 169 F.2d 798 (3rd Cir. 1948). However, 
that case is distinguishable. In two counts DiMatteo was 
charged with counterfeiting another’s endorsement on a 
United States War Savings Bond in order to cash it, and 
with cashing the bond. The jury returned a verdict of 
‘‘onilty of forgery, * * * and not guilty of the theft of the 
bond.’’ On the Government’s motion, the trial court en- 
tered a verdict of guilty on Count I and dismissed the 
second count. In reversing the case the court said that 
where there are separate counts in an indictment the jury 
should return a separate verdict on each count. This was 
not done in DiMatteo, but the court said, 169 F. 2d at 801: 


4 Davis v. United States, 32 App. D.C. 126 (1911). 


5 Fulton v. United States, 45 App. D.C. 27 (1916). Cf. Griffin v. State, 
18 Ohio St. 438, 445 (1868) wherein the court held it was not error to accept 
a verdict of guilty on three counts, two of which charged murder on June 
12, and the third charging the same murder on June 13. In State v. Fried- 
man, 98 N.J.L. 577, 120 Atl. 8, 9 (1922) the court said: 


**The next point is that the verdict of guilty of larceny and receiving 
is void for repugnancy. We think not, An indictment joining counts for 
larceny and receiving is not improper pleading. .. A valid judgment 
can be entered upon a general verdict of guilty on such an indictment. . ., 
and in such case the proper practice is to sentence on the count for the 
highest crime. ..’’ (Citations omitted). 


6A trial court has the power to correct any uncertainty in a verdict before 
discharging the jury. Bernhardt v. United States, 169 F.2d 983, 185 (6th 
Cir. 1948), cert. denied 335 U.S. 903; Shiflett v. Welch, 161 F.2d 933, 934 
(4th Cir. 1947), cert. denied, 332 U.S. 777; Anderson v. United States, 294 
FP. 593, 597 (2nd Cir. 1923). 


7 Appellant was placed on probation and has never been incarcerated for this 
offense. See Evans v. United States, 98 U.S. App. D.C. 122, 232 F.2d 379 
(1956) wherein this Court found no error in the jury’s verdicts of guilty 
on two counts charging includable offenses since concurrent sentences were 
imposed. The case was reversed on other grounds. 
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‘“We could perhaps rule that the jury returned a 
verdict of ‘guilty’ on the first count. But a defendant 
on trial on an indictment in a court of the United 
States is entitled, if judgment of sentence is to be im- 
posed on him, to have his guilt found by a jury di- 
rectly and specifically, and not by way of possible 
inference.”’ 


The court further noted that the jury not only failed to 
return a verdict on the specific counts, but found that the 
defendant was not guilty of the theft of the bond—even 
though neither of the two counts charged him with steal- 
ing the bond. In the present case there is no doubt that 
the jury found appellant guilty on Count I. The ‘‘possible 
inference’’ in DiMatteo is replaced by a specific verdict in 
the present case. 

The fact that the jury found appellant guilty of both 
embezzlement and larceny does not indicate that they were 
confused. Even if it were a mistake® on the part of the 
jury, or carelessness®, this is no reason to upset their ver- 
dict. If error at all, it clearly falls within the purview of 
Rule 52(a) of the Federal Rules of Criminal Procedure. 


CONCLUSION 


WHEREFORE, it is respectfully submitted that the judg- 
ment of the District Court be affirmed. 


Oxiver GascH, 
United States Attorney. 


Lewis CaRROLL, 
JOEL BLACKWELL, 
E. Trrtman Sriexi1e, 
Assistant 
United States Attorneys. 





8 Dunn v. United States, 284 U.S. 390, 394 (1932); Borum v. United States, 
284 U.S. 596 (1932). 


9 United States v. Dolterweich, 320 U.S. 277, 279 (1943). 
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